UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 96-11371
Summary Cal endar

TI MOTHY E. WHEELER,
Pl ai ntiff-Appellee,
VERSUS
JI M BOALES, Sheriff, ET AL
Def endant s,
JI M BOALES, Sheriff; STEVE BONERS, Dr.
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:95-cv-2413-BD)

August 7, 1997
Before DAVIS, EMLIO M GARZA and STEWART, Circuit Judges.

PER CURI AM *

Appel l ants chal |l enge the district court's order denying their
nmotion to dismss based on qualified immunity. Weeler, an innate
in the Dallas County jail, sued appellants contending that they

provi ded i nadequate nedical care. The magi strate judge granted

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



summary judgnent and dism ssed a nunber of Weeler's clains, but
declined to dismss Weeler's dental and nedical care clains.

W have reviewed the summary judgnent record and concl ude t hat
factual developnent is needed to determ ne whether Wheeler's
medi cal conditions about which he conplained were inadequately
treated were sufficiently serious to raise an Ei ghth Amrendnent
claim Because the factual 1issues exist relating to the
seriousness of \Weel er's nedical and dental condition, we concl ude
that the district court correctly found that fact issues are
present ed. Because fact issues are presented, we do not have
appellate jurisdiction to review the district court's denial of

defendant's qualified i munity notion.! Johnson v. Jones, 115 S.

Ct. 2151, 2154 (1995); Nerren v. Livingston Police Departnent, 86

F.3d 469, 471-72 (5th Gr. 1996).

APPEAL DI SM SSED

Al t hough we concl ude that we have no appellate jurisdiction,
the appeal is not frivolous and we deny Appel |l ee Wieel er’s notion
for Fed. R App. P. 38 sanctions.
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