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PER CURI AM *

Ri chard Lowder appeals the sentences inposed as a result of
his guilty pleas to conspiracy to possess with intent to distribute
marijuana in violation of 21 U S.C. 8§ 846, possession with intent
to distribute marijuana in violation of 21 U.S.C. 88 841(a)(1) and
841(b) (1) (A), and use of a comunication facility to facilitate a
drug trafficking crinme in violation of 21 U S C 8§ 843(b). e

affirm

Pursuant to 5th Gr. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr. R
47.5. 4.



I

The governnent charged Lowder and several codefendants in a
superseding indictment wth conspiracy to distribute 1,000
kil ograns or nore of marijuana (count one), possession with intent
to distribute and distribution of approximtely 600 pounds of
marijuana (count two), and use of a communication facility (a
tel ephone) to facilitate a drug trafficking crinme (count three).
The governnent al so charged the defendants with forfeiting certain
assets to the United States pursuant to 21 U S. C. 8§ 853 (count
five).?

Lowder pleaded guilty to counts one, two and three, and true
to count five. He signed a factual resune in connection with his
guilty plea in which he admtted, anong other things, to
participating in the conspiracy to distribute 1,000 kil ograns or
nmore of marijuana as charged in count one of the indictnent. He
also admtted that he possessed approximately 600 pounds of
marijuana wth intent to distribute as charged in count twd. He
confessed that he know ngly and intentionally used a tel ephone to
di scuss various matters pertaining to the distribution of
marijuana. He also admtted various facts regarding the forfeiture
char ge.

In the original Presentence Report (“PSR’), the probation

of ficer recommended that the district court hol d Lowder account abl e

. Count four of the indictnment was a crimnal forfeiture
count nam ng only defendant Paul Z. Lowder, Lowder’s father.
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for 6,622 kil ograns of marijuana for sentenci ng purposes, resulting
in a base offense |evel of 34. The probation officer also
recommended a two-level increase for possession of a dangerous
weapon pursuant to United States Sentencing Quidelines Manual 8§
2D1. 1(b) (1) (Nov. 1995) [hereinafter USSG, a three-level increase
for Lowder’s role in the offense pursuant to USSG § 3Bl1.1(b), no
i ncrease for obstruction of justice, and a two-|level decrease for
acceptance of responsibility pursuant to USSG 8§ 3El.1(a). After
t hese recommendati ons, the recommended total offense | evel was 37.

After receiving objections to the PSR, the probation officer
revised his recommendation to include a four-level increase for
Lowder’s role in the offense pursuant to USSG § 3Bl1.1(a), a two-
| evel increase for obstruction of justice pursuant to USSG § 3Cl1. 1,
and no credit for acceptance of responsibility. After these
revi sed recomendati ons, the recommended total offense |evel was
42.

At Lowder’s sentencing on counts one, two and three, the
district court adopted the probation officer’s revised
reconmendat i on. The court sentenced Lowder pursuant to a tota
offense level of 42 and a qguidelines inprisonnent range of 360
months to life. The court sentenced Lowder to 260 nonths’
i npri sonment on count one, 360 concurrent nonths’ inprisonnent on
count two, and 48 concurrent nonths on count three. The court al so
i nposed a five-year concurrent termof supervised rel ease on counts
one and two and a one-year concurrent termof supervised rel ease on
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count three. Finally, the court inposed a $150 speci al assessnent.
Lowder appeal s.
I

Lowder first argues that the district court erred i n enhanci ng
his total offense I evel by two for obstruction of justice pursuant
to USSG 8§ 3Cl.1. Lowder contends that he did not commt perjury
and that, in any event, the district court did not nake the
findi ngs necessary for inposition of the two-Ievel enhancenent. A
district court’s finding that a defendant has obstructed justice
under USSG 8 3Cl.1 is a factual finding we review for clear error.
United States v. Storm 36 F.3d 1289, 1295 (5th Cr. 1994), cert.
denied, 514 U S. 1084, 115 S. C. 1798, 131 L. Ed. 2d 725 (1995).

Section 3Cl.1 provides for a two-level increase in the
defendant’ s of fense level “[i]f the defendant willfully obstructed
or inpeded, or attenpted to obstruct or inpede, the adm nistration
of justice during the investigation, prosecution, or sentencing of
the instant offense. . . .” The commentary to 8§ 3Cl.1 specifically
lists “commtting, suborning, or attenpting to suborn perjury” as
exanples of conduct to which the enhancenent applies. USSG
8§ 3Cl.1, comment. (n.3(b)). |If a defendant objects to a sentence
enhancenent resulting fromhis trial testinony, a district court
must reviewthe evidence and nake i ndependent fi ndi ngs necessary to
establish a wllful inpedinent to or obstruction of justice, or an

attenpt to do the sanme. United States v. Dunnigan, 507 U S. 87



95, 113 S. . 1111, 1117, 122 L. Ed. 2d 445 (1993).

Here, the district court found that Lowder “was untruthful at
the trial of his codefendants where he testified as a witness for
them with respect to material matters in this case.” The court
concluded that Lowder’s failure to give truthful testinony on
material matters “that were designed to substantially affect the
outcone of that trial” warranted a two-1evel upward adjustnent for
obstruction of justice. These findings, which mrror the findings
approved by the Suprene Court in Dunnigan, are sufficient to
W t hst and appeal. See Dunnigan, 507 U.S. at 95, 113 S. C. at 1117
(“The district court’s determ nation that enhancenent is required
is sufficient, if . . . the court makes findings of an obstruction
of, or inpedinent to, justice that enconpasses all of the factual
predi cates for a finding of perjury.”). Lowder’s argunent that the
district court erred by failing to specify those portions of his
testinony that the court found to be false is refuted by the
district court’s adoption of those paragraphs of the PSR addendum
that list the specific instances of false testinmony. See United
States v. Laury, 985 F. 2d 1293, 1308 n. 18 (5th Cr. 1993) (“Because
the district court expressly adopted the factual findings in the
presentence report, . . . we treat the findings as those of the
district court.”). Lowler provides no evidence denonstrating that
these factual findings are erroneous. Under these circunstances,

we find no error in the district court’s inposition of a two-1|evel
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increase in Lowder’s offense |l evel for obstruction of justice.

Lowder next argues that the district court erred in denying
him a three-level reduction for acceptance of responsibility
pursuant to USSG § 3El. 1(b) because his factual resune denonstrates
that he accepted responsibility for his actions. He also contends
that he pleaded guilty at the “earliest possible tinme,” enabling
the governnent to avoid preparing for trial. The defendant bears
the burden of denonstrating that he is entitled to the reduction,
and we review the sentencing court’s determnation wth even nore
deference that the pure “clearly erroneous” standard. United
States v. Flucas, 99 F.3d 177, 180 (5th Cr. 1996), cert. denied,
~US. ., 117 S. C. 1097, 137 L. Ed. 2d 229 (1997). The entry
of a guilty plea does not entitle a defendant to a reduction as a
matter of right. Id.

Conduct which results in an offense-|evel enhancenent under
8§ 3Cl.1 for obstruction of justice “ordinarily indicates that the
def endant has not accepted responsibility for his crimnal conduct”
except in “extraordinary cases in which adjustnents under both
88 3Cl.1 and 3El1.1 may apply.” USSG § 3E1.1, comment. (n.4).
Lowder does not argue that this is an exceptional case in which
adj ustnments under both 88 3Cl.1 and 3El1.1 may apply. Rather, he
argues that the district court’s inposition of an enhancenent for
obstruction of justice was erroneous and that therefore the court’s

ref usal to reduce his offense |Ievel for acceptance of



responsibility was erroneous al so. As we have determ ned that the
district court did not err in enhancing Lowder’s sentence for
obstruction of justice, we simlarly reject Lowder’s argunent that
the district court inproperly denied hima reduction for acceptance
of responsibility.

Lowder next contends that the district court erred in
increasing his total offense | evel by two | evels for possession of
a firearm during the commssion of a drug trafficking crine
pursuant to USSG 8 2D1.1(b)(1). He maintains that the tenporal and
spaci al relationship between the weapons and the drug trafficking
required by 8 2D1.1(b)(1) does not exist. |In the alternative, he
argues that the district court did not make sufficient findings to
justify the firearm enhancenent. W review a district court’s
factfinding, connecting a weapon to a drug-related offense, for
clear error. United States v. Wbster, 960 F.2d 1301, 1310 (5th
Cr.), cert. denied, 506 U.S. 927, 113 S. C. 355, 121 L. Ed. 2d
269 (1992).

Section 2D1.1(b)(1) provides for a two-level increase in a
defendant’s offense level “[i]f a dangerous weapon (including a
firearm was possessed.” Possession need only be established by a
preponderance of the evidence. Wbster, 960 F.2d at 1310. Once it
is established that a firearmwas present during the offense, the
district court should apply the enhancenent unless it is clearly

i nprobabl e that the weapon was connected with the offense. | d.



(citing USSG 8§ 2D1.1, coment. (n.3)).

In concluding that the firearm enhancenent was appropriate,
the district court observed that weapons had been found with drug
par aphernal i a. Specifically, the PSR explained that agents
di scovered a | oaded AR 15 assault rifle and a |oaded Baretta 9
m | limeter handgun al ong with scal es used for wei ghing marijuana in
a closet in Lowder’s residence. See United States v. Mergerson, 4
F.3d 337, 350 (5th GCr. 1993) (explaining that governnent may
satisfy its burden of proving by preponderance of evidence that
def endant possessed weapon by show ng t hat weapon was found i n sane
| ocati on where drugs or drug paraphernalia were stored or where
part of transaction occurred), cert. denied, 510 U. S. 1198, 114 S.
Ct. 1310, 127 L. Ed. 2d 660 (1994). Lowder’s argunent that the
district court erred by failing to find that Lowder owned t he guns
or knew that they existed is irrelevant. See Flucas, 99 F. 3d at
179 (stating that “[n]either the sentencing gui delines nor the case
| aw requires that the Governnent prove a defendant had know edge of
a weapon’s exi stence” for purposes of application of § 2D1.1(b) (1)
weapons enhancenent).

Lowder |ast argues that the district court erred in finding
6,622 kilogranms of marijuana attributable to him for sentencing
pur poses. He asserts that the district court’s findings were
i nsufficient because the court nade no finding that 6,622 kil ograns

of marijuana were reasonably foreseeable to him Lowder clained in



district court that he should be held responsible for 2,931.81
kil ograns of marijuana, a quantity just below the 3,000 kil ogram
cut-off in the sentencing guidelines for an offense |evel of 32.
W review for clear error a district court’s factual findings
regarding the quantity of drugs attributable to the defendant for
sentenci ng purposes. United States v. Vital, 68 F.3d 114, 120 (5th
CGr. 1995).

In determning the relevant facts at sentencing, the district
court is not restricted to information that would have been
adm ssible at trial. 1d. Instead, it may consider any information
that has sufficient indicia of reliability to support its probable
accuracy. |d.

In making its drug quantity finding, the district court
observed that “[i]t was rather conveni ent, naybe even di si ngenuous
t hat the defendant can renenber this far renoved fromthe events in
question exactly how nuch marijuana was involved so that it
conveni ently cones out just under the break point for the guideline
section that was used . . . .” After hearing detailed testinony
from DEA Speci al Agent Doug Tramrel on the quantity of marijuana

attributable to Lowder for sentenci ng purposes,? the district court

2 Speci al Agent Trammel testified that through di scussions
with Lowder’s codefendants, he determ ned that Lowder transported
and distributed approximately 1,800 pounds of marijuana in 1994.
He also testified that through conversations wth the sane
codef endants, he determ ned that Lowder transported and di stri buted
approximately 11,000 pounds of marijuana from February through
Decenber 1995. These figures resulted in an aggregate narijuana
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perm ssibly decided to resolve the credibility choice between the
governnent’s version and Lowder’s version in favor of the
governnent. See United States v. Edwards, 65 F.3d 430, 432 (5th
Cir. 1995) (stating that “[f]aced with conflicting reports of the
anount of drugs involved, the district court was free to nmake a
credibility choice,” and finding no error in district court’s
decision to credit agent’s testinony regardi ng drug quantity).

AFFI RVED.

quantity of approximately 12,800 pounds, or a little over 6,000
kil ograns, of marijuana.
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