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(3:93-CV-2059-T1)

) February 10, 1998
Before JOLLY, DUHE, and PARKER, Circuit Judges.

JOHN M DUHE, JR, Circuit Judge:?

H R Managenent (“HRM') sued Zurich Insurance (“Zurich”) for
settling clains against two of its co-insureds and thereby
exhausting the policy Iimt of liability. HRM clainmed breach of
contract and the duty of good faith and fair dealing, deceptive
trade practices under the Texas Deceptive Trade Practices Act
(“DTPA"), Texas Insurance Code violations, tortious interference

wth contract, and civil conspiracy. The district court granted

Pursuant to 5TH CGR R 47.5, the Court has determined that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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summary judgnent in Zurich's favor. HRM appeal s.
| .

West wood Savings and Loan Association (“Wstwod’) owned
Fondren Green Apartnents in Houston, Texas. Wstwood hired HRMto
manage the apartnents which HRM did until January 1987. On that
date, Westwood hired RFG Mnagenent (“RFG') to nmanage the
apartnments.

West wood had an insurance policy with Zurich which provided
West wood with conprehensive general liability coverage from Apri
1, 1986 to April 1, 1987. The policy included a provision adding
as an insured any person or organization who acted as Westwood’ s
real estate nmanager. In addition, HRM had an excess i nsurance
policy with Atlantic Lloyd s Insurance (“Atlantic”).

In 1988, fornmer Fondren Geen tenants and enployees sued
West wood, HRM and RFG for damages allegedly caused by spraying
chlordane, a toxic chemcal, in the apartnents. |In 1991, Zurich
accepted the Fondren Green plaintiffs’ offer to settle conpletely
their clainms agai nst Westwood and RFG  Zurich paid the plaintiffs
$1 mllion, the limt of liability stated in the policy. After
Zurich settled, it withdrew from participating further in HRMs
def ense; however, Atlantic continued to defend HRM HRM | at er
settled with the Fondren Green plaintiffs for $10.3 mllion which
Atl antic paid.

In 1993, HRM sued Zurich claimng that Zurich breached its



contract wwth HRM by paying all policy benefits on behalf of RFG
and Westwood. Zurich counterclai ned agai nst HRM and added Atl antic
as athird party. Zurich also sought a declaratory judgnent as to
the rights and duties of the parties under Zurich and Atlantic’s
policies as well as subrogation, contribution, and indemity from
Atlantic.

HRM noved for partial summary judgnent on the breach of
contract claimto which Zurich responded by filing a cross-notion
for sunmary judgnent. HRMthen noved for partial summary judgnent
a second tinme arguing that Zurich had not exhausted the policy’s
limt before it withdrew fromdefending HRM  Zurich responded by
movi ng for sunmmary judgnment on the breach of contract and duty of
good faith and fair dealing clains as well as the insurance code
violations, tortious interference, and civil conspiracy clains.
Zurich also filed a cross notion for sunmary judgnent responding to
the second notion for partial summary judgnent. There, Zurich
successful ly argued that the pollution exclusion clause precluded
cover age. The court dismssed Zurich’s counterclaim for
declaratory judgnent wthout prejudice and dism ssed as npot
Zurich’s counterclai mfor subrogation, contribution, and i ndemity.

HRM and Atl antic appeal ed, and the cases were consol i dat ed.

A. STANDARD OF REVI EW



Al t hough both parties failed to include in their briefs this
required information, we review a grant of summary judgnent de

novo. Lulirama Ltd, Inc. v. Axcess Broad. Serv., Inc., 128 F.3d

872, 876 (5th Cr. 1997); Texas Manufactured Hous. Ass’n v. City of

Nederl and, 101 F.3d 1095, 1099 (5th Cr. 1996), cert. denied, 117

S. C. 2497 (1997). A court wll grant summary judgnent if “the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits. . . show that there is no
genui ne issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law.” FeD. R Qv. Pro. 56(c).
B. ANALYSI S

Al t hough the district court granted summary judgnent based on
the Zurich policy’s pollution exclusion clause, we affirmon ot her
grounds. Therefore, we assune arguendo that the pollution
excl usi on cl ause does not apply.

Zurich argues that even if the policy covers HRM it owes HRM
not hi ng because it properly exhausted the policy’s $1 mllion limt
when it settled all clains against RFG and Westwood. Mor eover
Texas |law does not require it to divide the policy limt anong

mul tiple insureds. See Texas Farners Ins. Co. v. Soriano, 881

S.W2d 312 (Tex. 1994). There the Texas Suprene Court held that an
insured may enter into a reasonabl e settlenent with one of several
claimants even though the settlenent exhausts the proceeds

available to satisfy other clains. 1d. at 315.



HRM ar gues that Soriano is distinguishable because that case
dealt with multiple claimants not nmultiple insureds. Moreover, it
argues, Zurich had a contractual duty to treat all three insureds
equally. Thus, by settling only clains agai nst RFG and Wstwood,
Zurich breached its contract. In support of that argunent, HRM
cites the follow ng policy provision:

““Insured means any person or organi zati on
qualifying as an insured in the ‘person insured
provi sion of the applicable insurance coverage. The
insurance afforded applies separately to each
insured against whom claim is nmde or suit is
brought, except with respect to the limts to the
conpany’s liability. . . Except with respect to the
Limts of Insurance and any rights or duties
specifically assigned in this policy to the first
‘“Nanmed Insured , this insurance applies: (1) As if
each ‘ Naned I nsured’” were the only ‘Naned | nsured’
(2) Separately to each ‘lnsured against whom the
claim is made or ‘suit’ is brought.” [enphasis
added]
HRM asks this Court to interpret this |language to nean that Zurich
had to divide the $1 nmillion coverage equally anong its insureds.
W di sagr ee.

First, the policy specifically states that the insurance
af forded applies to each insured separately, but only tothelimts
of the policy. Therefore, if $1 mllion is the limt of the
policy2 then Zurich had a contractual duty to treat HRM RFG and

West wood separately but only until it paid the policy limt.

2HRM ar gues t hat the policy was not exhausted because the mllion
dollar Iimt is per occurrence and there were two occurrences.
Thus, the policy Iimt is two mllion dollars. W address that
argunent bel ow.



However, we do not | ook only to the | anguage of the policy itself.

As Zurich argues, HRM s attenpts to distinguish Soriano from
this case fails. The fact that here there are nultiple insureds
whil e Soriano involved multiple claimants is a difference w thout
a distinction. |In Soriano, the Texas Suprene Court held that the
insurer was not negligent or acting in bad faith when it settled
with one claimnt which then reduced the anount it could pay the
other, nore seriously injured claimnt. Soriano, 881 S.W2d at
314. As the Court pointed out, under Texas |aw an insurer nust
settle with a claimant if the settlenent demand is 1) within the
scope of coverage; 2) within policy limts; and 3) reasonabl e such
that an ordinarily prudent insurer would accept it, consideringthe
I'i kel i hood and degree of the insured s potential exposure to an

excess judgnent. 1d., citing Anerican Physicians Ins. Exchange v.

Garcia, 876 S.W2d 842, 848-49 (Tex. 1994), and G A Stowers

Furniture Co. v. Anerican Indem Co., 15 S .W2d 544 (Tex. Commin

App. 1929, hol di ng approved). Thus, under Texas |aw Zurich had to
settle wth RFG and Westwood’ s claimants as | ong as the settl enent

fit the Anerican Physicians criteri a. W hold that the RFG and

West wood settlenment fit those criteria. First, the demand was
wthin the scope of coverage. While arguably the pollution
excl usi on cl ause coul d precl ude coverage, the defense is for Zurich
to assert. Since it did not assert that defense, Zurich
acknowl edged that the claim was within the scope of coverage.
Second, the demand of $1 mllion was within the policy limt.
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Finally, the demand was reasonable. HRM settled its clains for
$10.3 mllion; therefore, settling simlar claims for only $1
mllion is emnently reasonable. Because the settlenent denmands
fall within the criteria, Zurich had a duty under Texas law to
settle with the RFG and Westwood cl aimants for $1 mllion. As the
Texas Suprene Court stated, “an insurer nmay enter into a reasonabl e
settlement with one of the several claimnts even though such
settl ement exhausts . . . the proceeds available to satisfy other
clains.” Soriano, 881 S.W2d at 315. W are persuaded that the
sane holds true with nultiple insureds.

HRM s next argunent is that even if the above is true, Zurich

still breached its contract because the policy limt was not
exhausted. HRM contends that the policy limt was $1 m|lion per
occurrence. Because HRM and RFG each sprayed chlordane in the

Fondren Apartnents once, there were two occurrences. Thus, the
policy limt is $2 mllion. However, this argunent ignores the
cl ear language of the policy. The policy schedule clearly states
that the aggregate linmt of the policy is $1 mllion. Therefore,
we hold that once Zurich settled RFG and Westwood’' s clains for $1
mllion it exhausted its policy limts.

HRM cl ai nrs damages in the formof attorney’s fees incurred by
reason of Zurich’'s failure to defend. HRM however, suffered no
damages because its defense costs were paid by its other insurer,
Atlantic.

We affirmthe district court’s grant of summary judgnent in

8



favor of Zurich. W also affirmthe district court’s hol ding that
Zurich prevailed in this proceeding, hence is entitled to recover
its court costs. As a result, the district court’s dismssal
W thout prejudice of Zurich declaratory judgnent as well as its
di sm ssal of Zurich's counterclains is also affirned.

As for the notions filed with this Court, we grant the notions
to supplenent the record and to file exhibits under seal, but we
deny Zurich’s notion for sanctions.

AFFI RVED.



