IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20011

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
JOHN NEST, a. k. a.

Franci sco Perez
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
USDC No. CR-94-285-2

Oct ober 23, 1996
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PER CURI AM *

John Nest, Texas prisoner # 66527-079, appeals the district
court’s order denying his “Mdition for Order to Rem ssion [sic] of
Fine.” This court finds that it can not construe Nest’s notion in
any way that allows review or relief.

This court will not review this as a post-judgnent crimna
nmotion. Nest does not argue that his notion should be interpreted

this way. Furthernore, we will not interpret it as such because

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



the notion itself does not seek a judgnent of acquittal, Rule
29(c), request a newtrial, Rule 33, challenge the indictnment or
jurisdiction, Rule 34, or ask for correction of a clerical m stake,
Rul e 36. Even if we were to interpret it as a post-judgnent
crimnal notion, Nest filed his notion nore than ten days after the
district court entered judgnent. Feb. R App. P. 4(b). As Nest has
not argued for an extension of time due to excusable neglect in
filing, id., the notion is not tinely.

This court can not review Nest’s notion as a 8§ 2241 habeas
corpus petition. Nest is incarcerated in Fairtown, New Jersey.
However, Nest filed his notion in the Southern District of Texas.
A § 2241 notion nust be brought in the district in which a prisoner
is incarcerated; if not, the court lacks jurisdiction. 28 U S. C
8§ 2241; Bell v. United States, 48 F.3d 1042, 1043-44 (5th Grr.
1995) .

We al so can not consider Nest’s notion as a prisoner’s civil
rights claimunder 42 U S . C. § 1983. It is possible that Nest
m ght be able to articulate a valid 8§ 1983 claimif he could state
facts show ng that the prison was forcing himto do wi thout certain
basi ¢ human necessities, so as to “threaten [his] health and safety
and deprive [him of basic hygi ene and nedi cal treatnent ”

See Wllians v. Edwards, 547 F.2d 1206, 1215 (5th GCr. 1977).

However, because Nest has never filed any pleading against the



prison warden or any other prison staff, no 8 1983 claim is
currently before this court.

Finally, reviewing Nest’s notion as a notion to vacate, set
aside, or correct sentence pursuant to 28 U S . C. § 2255, we are
unable to offer Nest relief. Nest’s notion does not chall enge his
confinenent, but only the anobunt of his fine. Such a notion is not
within the anbit of 8 2255. United States v. Segler, 37 F.3d 1131,
1137 (5th Gr. 1994) (holding that Congress “neant to |limt the
types of clainms cognizable under 8 2255 to clainms relating to

unl awful custody”); United States v. Gaudet, 81 F. 3d 585, 592 (5th

Cr. 1996). The district court thus correctly dismssed this
not i on.
AFF| RVED.



