IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20106
Summary Cal endar

SAMUEL CI TI ZEN

Peti ti oner- Appel | ant,

ver sus
GARY L. JOHNSON, Director,

Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. J-95-CV-4689

MRy 27, 1996
Before JOLLY, JONES and STEWART, Circuit Judges.
PER CURI AM *

Texas prisoner Sanuel Citizen presented his challenge to the
sufficiency of the evidence to the Texas Court of Crim nal
Appeal s in his second state habeas petition. Consequently, the
district court abused its discretion by dismssing Ctizen's

federal habeas petition for failing to exhaust state renedi es as

to this issue. Therefore, it is ORDERED that Citizen's notion

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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for a certificate of probable cause is GRANTED, the order of
di sm ssal is VACATED, and the case is REMANDED to the district

court.



