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BETTER ENTERPRI SES CORPCRATI ON, | NC. ,
Plaintiff - Counter Defendant - Appell ant,
vVer sus
QUANTUM CHEM CAL CORPORATI ON, Et Al,
Def endant s,
QUANTUM CHEM CAL CORPCORATI ON,
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Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H94-1121)

April 10, 1997
Before JONES, STEWART, and DENNI'S, G rcuit Judges.

PER CURI AM *

This court has considered appellant’s position in |ight
of the fine argunents of counsel, briefs, and pertinent portions of
the record. Havi ng done so, we conclude, as did the district

court, that there was no neeting of the mnds by the parties on the

Pursuant to Local Rule 47.5, the court has determ ned that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5. 4.



sale price of the ASP sufficient to forma contract. The issue was
appropriately treated as one of |aw because the parties’

negotiations occurred inwiting. Glbert v. Pettiette, 838 S. W2d

890, 893 (Tex. App. -- Hou. [1st Dist.] 1992, no wit). Better’s
“acqui escence” in a sale price of $850,000 |asted less than two
weeks until Better itself sought to change the price allegedly
based on om ssion of certain equipnent fromthe sale. After that
point, the parties’ negotiations failed to produce an agreed sal es
price, nmuch less a signed contract with the required 50% down
paynent .

The district court also correctly rejected Better’s DTPA
negli gent m srepresentation and fraud clains. The DTPA cl ai ns boi |
down to all egations of breach of contract, which are not actionabl e

under the DITPA. Crawford v. Ace Sign, 917 SSW2d 12 (Tex. 1996).

We are unpersuaded that Better produced evidence of fraudul ent or
negligent msrepresentations by Quantum of the exact equipnent
avai l able or of Quantunis intent to sell to Better.

The trial court’s grant of judgnent as a matter of lawis

t her ef or e AFFI RVED



