IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20381
Conf er ence Cal endar

J. LEON GONZALEZ LONGORI A,
Pl ai ntiff-Appellant,
ver sus

STANLEY G SCHNEI DER, TROY
MCKI NNEY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. CA-H 96-744

, August 20, 1996
Before KING DUHE, and DeMOSS, Circuit Judges.
PER CURI AM *

J. Leon CGonzal ez Longoria, federal prisoner #59761-079,
appeal s the dismssal of his civil suit pursuant to 28 U S. C
8§ 1915(d), now 8§ 1915(e)(2)(B)(i). Longoria asserts that the

district court erred in characterizing his lawsuit as having been

brought under 42 U.S.C. 8§ 1983. He contends that he brought a

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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claimof legal nmalpractice against his attorneys under diversity jurisdicti
Assum ng arguendo that Longoria's conplaint alleged |egal

mal practice under Texas law, his claimlacks nerit. Longoria

does not have a cause of action under Texas |aw because he has

not been exonerated and his actions are the sole, proxinmate cause

of his indictment and convi cti on. See Peller v. Hughes & Luce,

909 S.W2d 494, 498 (Tex. 1995). For this reason, we AFFIRMthe
judgnent of the district court dismssing the action as
frivolous. The notion to stay the appeal is DEN ED

AFFI RVED.



