IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 94-20617 & 96-20619

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
KELLY LYN BOOTHE

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H 93-257-4)

Cct ober 24, 1996
Before KING DeM3SS, and STEWART, Crcuit Judges.

PER CURI AM *

Kelly Lyn Boothe and his codefendants Janmes Aaron Martin and
Anbr ose Onye Esogbue appeal ed their convictions for conspiracy,
wre fraud, and noney | aundering. W remanded Boot he’s appeal
because the district court had not ruled on his notion for new
trial. The district court subsequently denied the notion, and
now Boot he’s appeal is properly before this court. As the facts

are set out in our first opinion, we will not repeat them here.

"Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Boot he argues on appeal that the trial court erred in
denying his notions for continuance and for a newtrial and erred
inits application of the United States Sentencing Guidelines.
Boot he al so argues that the trial court erred in refusing to
all ow the i npeachnent of a wtness, Steven Overstreet, and in its
guestioning of a witness fromthe bench. However, Boothe’'s
codef endants asserted these |ater points, and we adopt here our
prior disposition for the governnent.!?

Motion for Continuance

Boot he contends that the trial court erred in denying his
requests for continuance. The granting or denial of a notion for
continuance is entrusted to the trial judge's sound discretion
and will not be reversed absent abuse of discretion. United
States v. Jackson, 978 F.2d 903, 911 (5th Gr. 1992), cert.
denied, 508 U. S. 945, and cert. denied, 509 U S. 930 (1993);
United States v. Shaw, 920 F.2d 1225, 1230 (5th Cr.), cert.
denied, 500 U. S. 926 (1991). “[T]he question is whether the
district court abused its discretion by unreasonably and
arbitrarily insisting on an expeditious trial.” Jackson, 978

F.2d at 912; accord Mourris v. Slappy, 461 U. S. 1, 12 (1983).

1 I'n support of his contention that the trial court erred
in questioning a wtness, Boothe points to one additional
guestion not nentioned by the other codefendants. However, it is
simlar in nature to the other questions and does not affect the
anal ysis made in our previous decision.

2



Furt hernore, Boothe nmust show that he was “materially prejudiced
by the lack of preparation tine.” Jackson, 978 F.2d at 912.

Harry Loftus was Boothe’'s attorney at |east from Boothe's
arrai gnnent on February 10, 1994. The trial date was set for
March 15. On March 1, Loftus filed a notion for continuance for
seventy-five days, asserting that he had not had a chance to
proceed with discovery and that this was a conplex case with a
“vol um nous anount” of materials. At the pretrial conference on
March 8, Loftus argued in support of his continuance notion,
contendi ng that because of the volune of paperwork he woul d not
be prepared for trial for at least thirty days. The governnment
opposed the notion, even though the prosecutor conceded “that
there is a large volune of paper in this case and rather conpl ex
transactions underlying the case.” The court granted the notion
in part by granting a one week continuance and resetting the
trial for March 22.

On March 22, Loftus nmade a proffer of comments which Boot he
wi shed to have before the court:

MR, LOFTUS: Qur position is that based upon the anount
of tinme that M. Boothe and | have been given to

prepare the case and the fact that | was ill at the
time when we first started out, | didn't inform M.
Booth of that. | just finished up the chenot herapy

that |’ ve been taking since back before the first of
February. W have been working diligently and there
just aren’t enough hours in the day for us to get
prepared in such a short period of tine, and that I'ma
solo practitioner. And M. Boothe is, | think, very
afraid that he’s not going to get a fair shake through
my representation.



The governnent made no response at that tine.

The trial was del ayed because of court business. On March
31, Boot he nmade another notion for continuance in order to obtain
new counsel. Boothe had expressed his belief that Loftus could
not adequately represent himdue to Loftus’s illness. The court
questioned Loftus as foll ows:

THE COURT: M. Loftus, do you feel you are physically
unable to try a case?

MR, LOFTUS: No, Your Honor.
THE COURT: You' re okay to that extent?

MR, LOFTUS: | have a clean bill of health fromny
doct or.

THE COURT: Al right.

THE COURT: Let nme ask you this, M. Loftus, do you

t hi nk you' re capabl e of proceedi ng and doing a

wor kmanl i ke job as an officer of the Court to defend
this case [given that it] won’t even be going early

next week, it would probably be md next week based

upon the case | now have in trial?

MR, LOFTUS. Yes, Your Honor, I'mready. But if ny

client doesn’'t have any nore confidence in ne than to

send ne a letter and request this, then he would not

feel secure and it would just pile up on ne.
The trial judge then questioned Loftus on his availability to
comuni cate with Boothe regarding the trial, and Loftus indicated
that they had been very diligent in conferring. The trial court

al so noted that Loftus “has been around a long tinme as a nenber

of the bar of this court.”



The trial court then decided to | et the prosecutor ask
Boot he questions as a vehicle for Boothe to voice his concerns
about Loftus’s ability to represent him

M5. HARMON: M. Boothe, do you have a conflict with

your counsel so serious to create a total |ack of

communi cation with himsuch that he would not be able

to present an adequate defense?

MR. BOOTHE: M counsel and nyself get along very well

and | respect him However, | do have sone concerns
with his health. | had an uncle that suffered from
cancer —

THE COURT: | can’t hear you.

MR. BOOTHE: M counsel and nyself have no personality
conflicts. | have concern about his health and his
ability to undergo perhaps a lengthy trial with a | ot
of information. | had an uncle who suffered from
cancer and who was treated wth chenotherapy. | recal

very vividly how that would affect his nenory at tines
and he woul d get exhausted. M position is that |
just—+"m28. The rest of ny life is before nme one way
or the other here in this courtroom

M5. HARMON: | understand, sir, and you did say that in
your letter. The answer to the first question is, no,

you do not have a | ack of comrunication to prevent him
from presenting an adequate defense? That would be no?

MR. BOOTHE: No personality conflict.
M5. HARMON: O | ack of communicati on?
VMR BOOTHE: No, we communi cate wel .

M5. HARMON: Al right. Then ny second and | ast
question would be, is it your belief that M. Loftus is
currently experiencing problens, health problens or
enotional problens or nental problens so severe as to
call into doubt his ability to render conpetent

assi stance at trial, or is this sonething you re afraid
of or foresee during the trial?

M5. BOOTHE: | don’t know the exact extent of M.
Loftus’ health. However, ny positionis, once I’min
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this thing and I’'mfound guilty or not guilty, it’'s a

little late for ne to say, well, then perhaps his
physical state was a little worse than | presuned. |
just don't feel like |I can afford to take that chance.
If this were a civil proceeding, that woul d be
different.

M5. HARMON: So your concern is what m ght happen in
the future; is that correct, sir?

MR. BOOTHE: Beginning with the trial.
The trial court then denied Boothe's notion.

It is apparent fromthe record that the trial court gave due
consideration to the issue. W cannot say that the trial court
acted unreasonably and arbitrarily. Boothe admtted that his
concerns were specul ative and that he did not specifically know
of a current health problemthat would inpair Loftus's abilities.
In the March 31 hearing regarding Boothe’s notion, Loftus clearly
and unequi vocally indicated that he was ready to proceed to
trial. “In the face of an unequi vocal and uncontradicted
statenent by a responsible officer of the court that he was fully
prepared and ‘ready’ for trial, it was far froman abuse of
di scretion to deny a continuance.” Slappy, 461 U S. at 12.
Especially given Loftus’s long-tine experience as a trial
attorney, the trial court was entitled to rely on Loftus’s
judgnent that he was ready for trial.

Boot he argues that given Loftus’s prior statenents that he
needed nore tinme, the trial court should have “appreciated the

need to accommodate the appellant.” After working on the case



for several days, and considering that the trial would not start
for several nore days, Loftus was certainly entitled to change
his prior assessnent that he was not ready for trial. |In effect,
Boot he is asking us to second guess the trial court’s refusal to
second guess Loftus’s unequivocal statenent as an officer of the
court that he was ready for trial. That goes too far. The trial
judge did not act unreasonably and arbitrarily in denying
Boot he’s notion for continuance, and thus we find no abuse of
di scretion.
Motion for New Tri al

Boot he noved for a new trial on the basis that he was denied
ef fective assistance of counsel. |In support of this notion,
Boot he submtted an affidavit indicating that when he found out
about Loftus’s cancer he “lost confidence in him” that he felt
that Loftus was unprepared at trial, and that he did not testify
because he | ost confidence in Loftus. The governnent apparently
filed no response, and the trial court denied the notion after we
previ ously remanded Boot he’ s appeal .

We review the trial court’s ruling on a notion for new tri al
for abuse of discretion. United States v. Logan, 861 F.2d 859,
865 (5th Gr. 1988). Logan held that the standard for eval uating
a notion for new trial based on ineffective assistance of counsel

is the basic test for ineffective assistance of counsel set forth



in Strickland v. Washington, 466 U.S. 668 (1984).2 The

Strickland test requires, inter alia, that the defendant show

that “‘the decision reached woul d reasonably |ikely have been

different absent the errors. Logan, 861 F.2d at 864 (quoting
Strickland). Boothe’s notion for newtrial is supported only by
a cursory affidavit, and Boot he never even asserts that absent
his attorney’s alleged deficiences, the result of his trial would
i kely have been different. Thus, the district court did not
abuse its discretion in refusing to grant Boothe's notion for new
trial.
Sent enci ng

Boot he chal |l enges his sentence for noney | aundering (counts
nine and ten), claimng that the sentencing court should have
determ ned his base offense level in reference to United States
Sentencing Guidelines (“USSG') 8§ 2F1.1, the fraud guideline,

rather than 8 2S1.1, the noney | aundering guideline, because his

conduct was atypical of noney laundering in that it was sinply

2 Boothe argues that the rule in Logan should not apply in
this case for two reasons. First, he quarrels with the w sdom of
Logan. However, a panel of this court nmay not overrule the
decision of a prior panel in the absence of an en banc
reconsi deration or a supersedi ng decision of the Suprene Court.
Floors Unlimted, Inc. v. Fieldcrest Cannon, Inc., 55 F.3d 181,
185 (5th Cr. 1995). Second, he argues that his ineffective
assi stance claimis not typical, and that his “unusual
circunstances” nerit a different rule. Boothe cites no authority
for this proposition, and we are not persuaded that his
ci rcunstances are so unusual as to warrant a departure fromthe
clear rule set forth in Logan.



the expenditure of fraud proceeds. Appendix A to USSG indicates
that “[i]f, in an atypical case, the guideline section indicated
for the statute of conviction is inappropriate because of the
particul ar conduct involved, use the guideline section nost
applicable to the nature of the offense conduct charged in the
count of which the defendant was convicted.”

A sentencing court's factual findings nmust be supported by a
preponderance of the evidence, and we revi ew such findi ngs under
the clearly erroneous standard. The sentencing court's
interpretations of the guidelines, being conclusions of |law, are
reviewed de novo. United States v. MCaskey, 9 F.3d 368, 372
(5th Gir. 1993), cert. denied, 114 S. C. 1565 (1994).

The district court correctly applied the USSG in conputi ng
Boot he's sentence. The court, follow ng the presentence report,
grouped Boot he's convictions and determ ned his offense | evel for
t he nost serious counts—the noney | aundering convictions under 18
US C 8§ 1956(a)(1)(A)(i)—+n conpliance with USSG § 3D1.2 and
3D1.3. The base offense | evel was 23 because of the $54, 500
amount of funds | aundered. See USSG § 2S1.1(a). Boothe has
al l eged no specific facts supporting his argunent that his
conduct was atypical of noney |aundering. Furthernore, Boothe
has not chall enged his noney | aundering conviction, where the
jury inplicitly found, as per the trial court’s instructions,

t hat Boot he conducted financial transactions involving proceeds



fromunlawful activity “with the intent to pronote the carrying

on” of the activity. According to the USSG that type of conduct

is the very conduct Congress intended to prevent. See USSG §
2S1.1 coment. Thus, Boothe's argunent is wthout nerit.
Concl usi on

For the foregoing reasons, we AFFIRM
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