IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20888
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
| SRAEL ESPERI CUETA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. CR H 90-428-12

April 15, 1997
Bef ore REAVLEY, DAVIS, and BARKSDALE, Circuit Judges.
PER CURI AM *

| srael Espericueta, federal prisoner No. 59164-079, appeals
the denial of his notion to nodify his sentence under 18 U S. C
8§ 3582(c)(2) based on an allegedly erroneous application of the
sentenci ng guidelines. As Espericueta concedes, a 8 3582(c)(2)
nmotion is not the appropriate vehicle for raising this issue

because it is not based on a retroactive application of a

subsequently | owered guideline range. United States v. Shaw, 30

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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F.3d 26, 29 (5th Gir. 1994).
Contrary to Espericueta s assertion, the district court

coul d not have entertained his clains by construing themas a

successive notion under 28 U. S.C. 8§ 2255, because the

Antiterrorismand Effective Death Penalty Act of 1996 requires

that this court certify such a successive notion before it nmay be

filed in the district court. See 28 U . S.C. § 2244(b)(3)(A).

APPEAL DI SM SSED. 5th Gr. R 42.2.



