IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20921
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
EDUARDO PENAFI EL- RI VAS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 96-CR-91-1
August 15, 1997
Before KING H G3 NBOTHAM and DUHE, G rcuit Judges.
PER CURI AM *

Eduardo Franci sco Penafiel -Rivas (R vas) appeals the
46-mont h sentence inposed by the district court follow ng the
acceptance of his guilty plea for various heroin-related
of fenses. Rivas argues that the district court clearly erred in
not finding that he was a mnor participant in the drug

conspiracy and reducing his offense | evel accordingly under

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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8§ 3B1.2 of the U S. Sentencing Guidelines. Because R vas was
responsible for a large quantity of heroin, 579.9 grans, seized
fromhis person, and because he was held responsible for only the
anount of drugs that he actually possessed, 8§ 3Bl.2 does not
require a reduction in his base offense | evel even though his
activity in the overall drug conspiracy nmay have been mnor. See

United States v. Buenrostro, 868 F.2d 135, 137-38 (5th G

1990). Further, R vas was sentenced only for the drugs he
actually carried and not those which m ght be attributed to a

| arger conspiracy. See United States v. Flucas, 99 F. 3d 177, 181

(5th Gr.) cert. denied 117 S. C. 1097 (1997).

AFFI RVED.



