IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20924
Conf er ence Cal endar

TI MOTHY JOSEPH LLOYD,
Peti ti oner- Appel | ant,
vVer sus
GARY L. JOHNSON, DI RECTOR, TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 95- CV-4930

June 19, 1997
Before SMTH, STEWART, and DENNIS, G rcuit Judges.
PER CURI AM *

Ti not hy Joseph LI oyd, Texas prisoner #449599, requests a
certificate of appealability (COA) fromthe district court’s

denial of his 28 U S.C. § 2254 petition. Lloyd also requests

perm ssion to appeal in forma pauperis (IFP). A district court

must deny Ll oyd a COA before he can request a COA fromthis

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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court. See Miniz v. Johnson, F.3d __, (5th Gr. My 20,

1997, No. 96-50508), 1997 W. 265120 at *2.

However, there is a nore fundanental inpedinment to our
exercise of jurisdiction. The court nust exam ne the basis of
its jurisdiction on its own notion if necessary. Mosley v.
Cozby, 813 F.2d 659, 660 (5th Cr. 1987). An exam nation of the
record discloses that no final judgnent has been entered as a
separate docunent as required by Federal Rule of Cvil Procedure
58.

The district court entered an order dismssing Lloyd s
habeas petition on Septenber 12, 1996. On Septenber 18, the
district court vacated the order and entered a second order,

di sm ssing Ll oyd s habeas petition. Lloyd filed a pro se notice
of appeal, dated Septenber 19, on Septenber 23, fromthe district
court’s vacated order.

Al t hough the order of Septenber 18, 1996, disposes of the
litigation, it contains the analysis and the reasons for the
decision and is therefore not a "separate docunent" judgnment as

required by Rule 58. See Wiitaker v. Gty of Houston, Texas, 963

F.2d 831, 833 (5th Gr. 1992) (a statenent tacked on at the end
of an opinion is not a judgnent). |f the Septenber 18 order of
dism ssal were treated as a Rule 58 judgnent, Lloyd s notice of
appeal would be ineffective to confer jurisdiction.

Lloyd may rectify the lack of a separate docunent judgnent

by a notion to the district court for entry of a final judgnment
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in the habeas corpus proceeding. He may then appeal fromthat
judgnent within the tine prescribed by Federal Rule of Appellate

Procedure 4(a)(1l). See Townsend v. Lucas, 745 F.2d 933, 934 (5th

Cir. 1984). |If he does so, the district court should rule on

whet her a COA shoul d i ssue.

APPEAL DI SM SSED



