IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-20998

SPHERE DRAKE | NSURANCE CO.,
Pl ai ntiff-Appellee,
VERSUS
LA G_ORIA O L AND GAS CO.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 95- CV- 1489)

July 18, 1997
Bef ore POLI TZ, Chief Judge, H Gd NBOTHAM and SM TH, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Sphere Drake I nsurance Co. (“Sphere Drake”) brought this suit
to obtain a declaratory judgnent in an i nsurance coverage di spute.
Sphere Drake believes it is under no duty to defend and i ndemify
La Qoria Gl and Gas Co. (“La doria”) in awongful death | awsuit

(the “Pyron lawsuit”) initiated by the survivors of Donnie Pyron.

* Pursuant to 5w Gr R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5mGr R 47.5.4.



La Goriabelieves it is an “additional insured” under a conmerci al
general liability policy issued to Sieber & Calicutt, Inc. (“S&C").
Fol | om ng cross-notions for summary judgnent on t he coverage i ssue,
the district court granted Sphere Drake's summary judgnent noti on,
denied La Goria's partial summary judgnent notion, and di sm ssed

La oria's counterclaim W now affirm

| .
A
La Qoria owms and operates an oil refinery in Tyler, Texas.
In July 1991, it entered into a service agreenent with S&C under
whi ch S&C provi ded nmai ntenance services for the refinery. The
contract was for a fixed duration of one year, conmencing on or
about July 1, 1991, and termnating on or about July 1, 1992
Mor eover, the contract could be anended only by witten agreenent.
Nevert hel ess, S&C al | egedly conti nued to performservi ces under the
contract, follow ng the expiration date of the original agreenent,
and La G oria continued to conpensate S&C under the contract terns.
On Novenber 15, 1993, La Goria and S& C executed a letter
agreenent that extended the original service contract through
May 15, 1994. The effective date of the extension was Novenber 15,
1993, however, and the extension did not retroactively ratify the
contract for services perfornmed between July 1, 1992, and Novenber
15, 1993. Accordingly, the parties dispute whether the contract
was in effect during this interimperiod.
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The service contract provided that S&C nust nai ntai n adequat e
liability insurance coverage during the duration of the contract.
Moreover, to protect La Qoriafromany liability, |oss, or expense
arising from services performed by S&C pursuant to the contract,
S&C was also required to add La G oria as an “additional insured”
on all insurance certificates.

In accordance with the contract, S&C purchased a conmerci al
liability policy from Sphere Drake, namng La doria as an
“addi tional insured.” The policy included, inter alia, a blanket
endor senent extendi ng coverage to i nclude “any person or organi za-
tion as additional insured on a blanket basis where required by
contract but only with respect to operations perforned by the naned
insured pursuant to a witten contract which is covered by the
policy to which this is a part.”

On April 28, 1993, Pyron was killed when he fell into an
oil/water separator at the refinery and was scalded to death.
Pyron's survivors filed a | awsuit against La G oria, his enployer,
and subsequently anended the conplaint to add S&C as a def endant,
al l eging that S&C had, “w thout perm ssion, and apparently w t hout
the know edge of anyone, caused a condensate |ine containing
extrenely hot water to be run fromthe building it was occupyi ng
into the separating tank in which Donnie Pyron net his final [sic]
death.” Caimng that S&C had trespassed on La  oria property and

knowi ngly created an unreasonably dangerous condition, the



plaintiffs sought danages for gross negligence and intentional
m sconduct .

La doria tendered the Pyron conplaint to Sphere Drake,
claimng it was entitled to defense and indemity. Sphere Drake
refused to defend, however, claimng that the service contract
between La Goria and S&C had expired prior to the accident and
that the Pyron conplaint stated clains outside the coverage of the
policy. Thus, Sphere Drake argued that La Qoria did not qualify

as an “additional insured.”

B.

Sphere Drake sought a declaration that La Goria is not
entitled to defense and indemity. The parties filed notions for
sunmary judgnent on the coverage issue.? La doria noved for
partial summary judgnent, claimng that it was an “additional
i nsured.” Sphere Drake filed a notion for sunmary judgnent,
claimng that the contract between La doria and S& C had expired
before the accident, and thus La Goria was not an “additional
i nsured.”

Furt hernore, Sphere Drake clained that the Pyron conplaint's
all egation that S&C had trespassed on La G oria property and built

the steamcondensate line without La G oria' s know edge or consent

2 |In addition, La Goriafiled a counterclaimalleging breach of contract,
viol ati ons of the Texas I nsurance Code, and breach of the duty of good faith and
fair dealing.



did not constitute actions “pursuant to” the service contract and
thus were not covered by the S&C policy. Finally, Sphere Drake
moved for leave to anend its pleadings in order to assert the
“enpl oyee exclusion” as an affirmati ve defense. Because Pyron was
a La Goria enpl oyee, Sphere Drake contended, the clains alleged in
the Pyron conplaint were not covered by the S&C policy, which

i ncor porated an express “enpl oyee exclusion.”



C.

The magi strate judge concluded that La Goria did not qualify
as an “additional insured” under the |anguage of the policy,
because the allegations in the Pyron conplaint did not constitute
activities “pursuant to” the contract between La Goria and S&C.
Therefore, the magi strate judge recomended that the district court
grant Sphere Drake's notion for summary judgnent, deny La Goria's
nmotion for partial sunmary judgnent, deny Sphere Drake's notion for
| eave to anmend t he pl eadi ngs, and dism ss La Goria's counterclaim
The district court accepted the nmagi strate judge's recomendati on,

granting summary j udgnent for Sphere Drake, and La d ori a appeal ed.

1.

W review a summary j udgnent de novo. Hanks v. Transconti nen-
tal Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Cr. 1992).
Summary judgnent is appropriate only “if the pleadings, deposi-
tions, answers to interrogatories, and adm ssions on file, together
wth affidavits, if any, showthat there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law.” FED. R CQv. P. 56(c). After a
nmotion for summary j udgnment has been fil ed, the non-novant nust set
forth specific facts showing that there is a genuine issue for

trial. Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 250 (1986).



L1l
In granting summary judgnent to Sphere Drake, the district
court concluded that La Goria did not qualify as an “additiona
insured.” Therefore, the court held that Sphere Drake had no duty

to defend or indemmify La GQoria. W agree.

A

The duty to defend is determ ned by the “eight corners rule.”
I n deciding whether an insurer is required to defend, Texas courts
may consider only the allegations in the conplaint and the terns of
the policy. National Union Fire Ins. Co. v. Merchants Fast Motor
Lines, 939 S.W2d 139, 141 (Tex. 1997).°® For purposes of this
inquiry, the factual allegations in the conplaint nust be taken as
true, and extrinsic evidence nmay not be considered to rebut the
al | egati ons. Houston Petroleum Co. v. H ghlands Ins. Co., 830
S. W 2d 153, 155 (Tex. App.SSHouston [1lst Dist.] 1990, wit denied).*
Consequently, because the inquiry is strictly limted to the four
corners of the underlying conplaint and the four corners of the

i nsurance policy, thisruleis comonly characterized as the “ei ght

3 See al so Anerican Physicians Ins. Exch. v. Garcia, 876 S.W2d 842, 847-48
(Tex. 1994); Heyden Newport Chem Corp. v. Southern Gen. Ins. Co., 387 S.W2d 22,
24 (Tex. 1965); Capital Bank v. Commonweal th Land Title Ins. Co., 861 S. W 2d 84,
87-88 (Tex. App.SSHouston [1st Dist.] 1993, no wit); American Al liance Ins. Co.
v. Frito-Lay, Inc., 788 S.W2d 152, 153-54 (Tex. App.SSDallas 1990, wit disnmd).

4 Accord National Union, 939 S W2d at 142. See also Heyden,
387 S.W2d at 24; Duncanville D agnostic CGr., Inc. v. Atlantic Lloyd's Ins. Co.,
875 S.W2d 788, 789 (Tex. App.SSEastland 1994, wit denied); Capital Bank, 861
S.W2d at 88; Anerican Alliance, 788 S.W2d at 153-54.
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corners rule.” See Texas Med. Liab. Trust v. Zurich Ins. Co., 1997
WL 151979, at *2 (Tex. App.SSAustin Apr. 3, 1997, n.w h.). “Under
this so-called 'eight corners rule" or 'conplaint allegationrule,"’
the all egations of the conplaint are taken as true, and the duty to
defend arises if the conplaint thus construed asserts a claim
facially within the coverage of the policy as reflected by its
terms.” LaFarge Corp. v. Hartford Cas. Ins. Co., 61 F.3d 389, 393
(5th Gir. 1995).5

In applying the “eight corners rule,” the allegations in the

conplaint nust be construed liberally, and any legitinmte doubt
must be resolved in favor of the insured. Nat i onal Uni on,
939 S.W2d at 141; accord LaFarge, 61 F.3d at 394.°

Wher e the conpl ai nt does not state facts sufficient to clearly
bring the case within or without the coverage, the general
rule is that the insurer is obligated to defend if there is,
potentially, a case under the conplaint within the coverage of
the policy. Stated differently, in case of doubt as to
whet her or not the allegations of a conplaint against the
insured state a cause of action within the coverage of a
liability policy sufficient to conpel the insurer to defend
the action, such doubt will be resolved in insured s favor.

Heyden Newport, 387 S.W2d at 26 (quoting 50 A L.R 2d 458, 504).
Furt hernore, because the “eight corners rule” requires courts

to determ ne whether the allegations in the conplaint state a claim

5> See also Nautilus Ins. Co. v. Zanora, 114 F.3d 536, 538 (5th CGir. 1997)
(sumari zi ng Texas | aw governing the duty to defend); GQulf Chem & Metall urgical
Corp. v. Associated Metals & Mnerals Corp., 1 F.3d 365, 369 (5th Gr. 1993)
(sane).

6 See also Texas Med. Liab. Trust, 1997 W 151979, at *2; O enpns, 879
S.W2d at 391-92; Duncanville Diagnostic Cr., Inc., 875 S.W2d at 789.
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covered by the policy, the court nust consider these allegations
wth reference to the terns of the policy. See Houston Petrol eum
830 S.W2d at 155. Under Texas l|aw, insurance policies are
strictly construed in favor of the insured, in order to avoid the
exclusion of coverage.” |f the language is anbiguous, and the
policy is subject to nore than one reasonable interpretation, the
anbi guity nust be construed liberally in favor of the insured, and
the court nust adopt the interpretation that affords coverage. See
LaFarge, 61 F.3d at 396; A d Republic, 2 F.3d at 107; @Qulf Chem,
1 F.3d at 369. Nevert hel ess, when the contractual terns of an
i nsurance policy are unanbi guous, they nust be given their plain
neani ng. 8

Accordingly, if a conplaint states a claimwi thin the terns of
the policy, the insurer incurs a duty to defend. “The duty to
defend arises when a third party sues the insured on allegations
that, if taken as true, potentially state a cause of action within
the terns of the policy.” Houston Petroleum 830 S.W2d at 155.
If the conplaint does not state a claim within the scope of

coverage, however, the insurer is not legally required to defend.

" Cenons v. State Farm Fire & Cas. Co., 879 S.wW2d 385, 391 (Tex.

App. SSHouston [14th Dist.] 1994, no wit); Houston Petrol eum 830 S.W2d at 155;
accord A d Republic Ins. Co. v. Conprehensive Health Care Assoc., 2 F.3d 105, 107
(5th Gir. 1993).

8 LaFarge, 61 F.3d at 396; Gulf Chem, 1 F.3d at 369; Cl enpns, 879 S.W2d at
391; Houston Petroleum 830 S.W2d at 155.
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Nati onal Union, 939 S.W2d at 141; accord LaFarge, 61 F.3d at 393.°

B.

The district court concluded that La Goria did not qualify as
an “additional insured.” In order for La Qoriasoto qualify, the
activities that formthe basis of the Pyron | awsuit nust have been
“perfornmed by the naned insured pursuant to a witten contract”
bet ween S&C and La Qoria. Finding that the Pyron |lawsuit did not
concern activities perforned “pursuant to” the service contract,
the district court granted sunmary judgnent for Sphere Drake.

The interpretation of an insurance contract is a pure question
of law that we review de novo. add Republic, 2 F.3d at 107;
Cl enons, 879 S.W2d at 391. As a threshold matter, La G oria urges
us to conclude that the “eight corners rule” does not govern the
determ nation whether it qualifies as an “additional insured” under
the S&C i nsurance policy, but nerely determ nes whether the Pyron
conplaint states a claimwthin the coverage of the policy. The
Texas Court of Appeals squarely resolved this issue in a recent
deci sion, however, holding that the “eight corners rule” governs
the determ nation whether a party is an “additional insured” for

purposes of the duty to defend. See Texas Med. Liab. Trust,

9 See al so Anerican Physicians, 876 S.W2d at 848; Texas Med. Liab. Trust,
1997 W 151979, at *2; Houston Petroleum 830 S.W2d at 155.
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1997 W. 151979, at *2-*3 & n.5.1°

Accordingly, we apply the “eight corners rule” to determ ne
whet her La Qoria qualifies as an “additional insured.” |Insofar as
La Goria and Sphere Drake submt extrinsic evidence to support
their interpretations of the policy, such evidence is i nadm ssible
and nust be disregarded. “In Texas, an insurer's duty to defend
must be determ ned solely fromthe face of the pleadings, wthout

reference to any facts outside the pleadings.” National Union,

939 S.W2d at 142 (quoting Houston Petroleum 830 S.W2d at 155).

1.

The district court concluded that the Pyron lawsuit did not
concern activities perfornmed “pursuant to” the service contract,
because the conplaint alleged that S&C had trespassed on La G oria
property and know ngly creat ed an unreasonabl y danger ous condi ti on,
installing the steam condensate |ine w thout obtaining permssion
fromlLa Goria. Accordingly, the court found that the conplaint
did not state a claim within the coverage of the policy, and
granted sunmary judgnent for Sphere Drake.

On appeal, La G oria clains S& was an i ndependent contractor,
and La doria did not exercise control over its activities.

Consequently, the fact that S&C install ed the steamcondensate |ine

10 See al so Heyden Newport, 387 S.W2d at 25 (concluding that there is no
di stinction between the naned i nsured and the additional insured for purposes of
the duty to defend).
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W thout La Goria's know edge or perm ssion does not establish that
S&C trespassed on La Goria s property, nor does it prove that
S&C s actions were not conducted “pursuant to” the contract. By
confusing the phrase “pursuant to” with know edge and perm ssion,
La oria clains, the district court msinterpreted the contract.
We agree.

First, in reviewng the allegations in the Pyron conplaint,
we are obliged to focus on the factual allegations, rather than the
| egal theories alleged in the conplaint. Farners Texas County Mit.
Ins. Co. v. Giffin, 1997 W. 78574, at *1 (Tex. Feb. 21, 1997);
National Union, 939 S.W2d at 141-42.'' Therefore, the |egal
conclusion that S&C “trespassed” on La Goria property, alleged in
the Pyron conpl ai nt, does not exclude coverage.

Second, La G oria argues that the plain neaning of the phrase
“pursuant to,” as used in the contract between S& C and La G oria,
includes all activities perfornmed in the course of carrying out the
service contract. See BLAK s LAw Dicrionary 1237 (6th ed. 1990);
WEBSTER S THI RD NEW | NTERNATI ONAL D1 cTioNARY 1848 (1986). Consequently,
because S&C installed the steam condensate line in the course of
performng its obligations under the contract, the Pyron conpl ai nt
concerns activities perforned “pursuant to” the service contract,

and La Goriais entitled to coverage as an “additional insured.”

11 See also Clenmpns, 879 S.W2d at 392; Duncanville Diagnostic Cr.,
875 S.W2d at 789.
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At amnimum this is a reasonable construction of the policy.
Under such circunstances, if the terns of the policy are anbi guous,
the anbiguity nmust be construed liberally in favor of the insured,
and the court nust adopt the interpretation that affords coverage.
See LaFarge, 61 F.3d at 396; Ad Republic, 2 F.3d at 107; Qulf
Chem, 1 F.3d at 369. Under Texas law, insurance policies are
strictly construed in favor of the insured, in order to avoid
excl usi on of coverage. add Republic, 2 F.3d at 107; d enons,
879 S.W2d at 391; Houston Petrol eum 830 S.W2d at 155. Likew se,
in applying the “eight corners rule,” any legitimte doubt nust be
resolved in favor of the insured. National Union, 939 S W2d
at 141; accord LaFarge, 61 F.3d at 394.12

Consequently, the district court erred in concluding that the
Pyron conpl aint did not concern activities perfornmed “pursuant to”
t he service contract between S&C and La G oria, as a matter of | aw.
Nevert hel ess, the judgnent nust be affirmed, as La d oria does not
satisfy the second requirenent for an “additional insured” under

the commercial general liability policy: a witten contract.

2.
The commerci al general liability policy issued by Sphere Drake

limted the insurance coverage provided to “additional insureds,”

12 gSee also Texas Med. Liab. Trust, 1997 W 151979, at *2; d enons,
879 S.W2d at 391-92; Duncanville Diagnostic Cr., 875 S.W2d at 789.
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af fordi ng such coverage “only with respect to operations perforned
by the named insured pursuant to a witten contract.” Therefore,
La Goria is entitled to defense and indemity under the policy
only if the activities alleged in the Pyron | awsuit were perforned
pursuant to the witten contract executed by La doria and S&C

Sphere Drake clainms, however, that the witten contract had
expired, disqualifying La Goria from coverage as an “additiona

i nsured” and excusing the duty to defend. W agree.

The district court did not reach this issue, assum ng arguendo
that the service contract was valid at the time of the accident.
Sphere Drake renews its claimon appeal as an alternative ground
for affirmance. W may affirm a summary judgnent on any ground
supported by the record. Ad Republic, 2 F.3d at 107.

By its express terns, the witten contract originally executed
between La Goria and S&C term nated “on or about July 1, 1992.”
Mor eover, the contract coul d be anended only by witten agreenent.
On Novenber 15, 1993, La Goria and S&C executed a | etter agreenent
that extended the original service contract through May 15, 1994.
The effective date of the extension was Novenber 15, 1993, however
and the extension did not retroactively ratify the contract for
services perforned between July 1, 1992, and Novenber 15, 1993.
Therefore, Sphere Drake clains that the contract was not in effect
during that period.

The accident occurred on April 28, 1993, during the interim
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period between the contracts. Li kewi se, although the date the
steam condensate line was installed is disputed by the parties, it
is undisputed that S&C installed the line at sone tine during the
interim period. Therefore, if the witten contract had expired
during this period, La Goria is not entitled to coverage as an
“addi tional insured.”

La Goria contends the |letter agreenent of Novenber 15, 1993,
renewing the original witten contract, nenorialized the contract
that existed between La G oria and S&C during the interimperiod.
Unfortunately, nothing inthe |l etter agreenent expressly recogni zes
t he conti nuous exi stence of the contract during the interi mperi od.
Furthernore, if the renewal was retroactive throughout the interim
the effective date of Novenber 15, 1993, woul d be nere surpl usage.
A construction that contradicts the plain | anguage of the contract
and renders contractual terns nere surplusage is not reasonabl e.
See, e.g., LaFarge, 61 F.3d at 396-97. Under these circunstances,
the only reasonable interpretation of the |etter agreenent is that
the first witten contract had expired during the interimperiod,
and the parties renewed the contract effective Novenber 15, 1993.
Because the plain | anguage of the letter agreenent i s unanbi guous,
it should be enforced as witten. 1d.

Not wi t hst andi ng the pl ain | anguage of the contract, La Qoria
contends that the contract was in effect during the interim

La Joriaoffers extrinsic evidence to denonstrate that the parties
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continued to performunder the contract during this period.
Extrinsic evidence is not relevant under the “eight corners
rule,” however. Furthernore, the interpretation advocated by
La Aoriawuldfrustrate the plain | anguage of the contract, which
provi des that the contract can be anended exclusively by witten
agreenent . To permt continued perfornmance to perpetuate the
service contract, after the expiration date, would anmount to an
oral nodification, which would contradict the plain|anguage of the
contract. Consequently, while continued performnce may give rise
to an inplied contract, it cannot perpetuate a witten contract. 3
Accordingly, the witten contract expired on July 1, 1992.
Because the commerci al general liability policy affords coverage to
“addi tional insureds” only for operations perfornmed pursuant to a
written contract, Sphere Drake has no duty to defend. If La Goria
w shed to obtain coverage as an “additional insured,” it was free
to negotiate an extension of the witten contract follow ng the

expiration date of July 1, 1992. It did not do so.* It follows

13 La Qoria contends that the parties may wai ve the date of performance,
and argues that an extension of tinme nay be inplied fromconti nued performance.
See Cotten v. Deasey, 766 S.W2d 874, 877 (Tex. App.SSDallas 1989, wit denied);
Internedics, Inc. v. Grady, 683 S.W2d 842, 846 (Tex. App.SSHouston [1st Dist.]
1984, wit ref'd n.r.e.). Wile the contract may continue in effect, however,
the resulting contract is an inplied contract, not a witten contract. Hence,
whil e the contract may remain binding on the i medi ate parties to the agreenent,
it does not constitute awitten contract as required by the Sphere Drake policy.
To hol d otherwi se would allowthe parties to the underlying contract to frustrate
t he express requirenents i nposed by the plain | anguage of the insurance policy,
an inpernmssible third-party effect. Regardl ess of their continued performance,
therefore, the witten contract between La G oria and S&C expired July 1, 1992.

4 of. capital Bank, 861 S.W2d at 88 (finding no duty to defend where the
(continued...)
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that, insofar as Sphere Drake was under no duty to defend La
Goria, it also had no duty to indemify it. See Farnmers Texas,

1997 W. 78574, at *2.

| V.

In summary, the district court erred in finding that the Pyron
lawsuit did not concern activities perforned “pursuant to” the
contract between La Goria and S&C, for purposes of the “eight
corners rule.” Neverthel ess, because the witten contract expired
on July 1, 1992, La Goria did not qualify as an “additional
insured” at the tinme of the events that formthe basis of the Pyron
lawsuit. Accordingly, Sphere Drake is under no duty to defend or

indemmify La oria. Therefore, the judgment is AFFI RVED. 15

14(...continued)
all egations in the conplaint occurred after the expiration of coverage under the
i nsurance policy).

15 Because we hold that La Qoria did not qualify as an “additional
i nsured” under the commercial general liability policy, we do not consider
whet her the enpl oyee excl usi on woul d ot herw se precl ude coverage.
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