IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-30036

CHRI STI NA M GOUDEAU,

Pl ai ntiff-Appellant,
VERSUS

DENTAL HEALTH SERVI CES, | NC.,
d/ b/ a Landmar k Dental Care,

JAMES L. JEANSONNE,
BARRY D. GATHRI GHT,
CLEVELAND C. CARPENTER |11,

and MYRON D. CULBERSON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(93-CV-449)

August 29, 1997
Before JOLLY, SMTH, and DENNIS, C rcuit Judges.

JERRY E©. SMTH, Circuit Judge:”’

Christina Goudeau appeals a FED. R Cv. P. 11 sanction barring
her

from introducing the testinony of

a wtness at trial.
di sm ss the appeal .

e

" Pursuant to 5THQOR R 47.5, we have deternined that this opinion should
not be published and i s not precedent except under the limted circunstances set
forth in 5THQR R 47.5.4.






| .

This case arises out of Goudeau's enploynent as a dental
assistant at Dental Health Services, Inc. (“Dental Health”). In
1990, Goudeau and another dental assistant, Darla M ckel borough,
began to suspect that a nmanagenent program Dental Health had
purchased from a California consulting conpany was actually a
vehi cl e of indoctrination for the Church of Scientol ogy. According
to Goudeau, when they expressed concern about this, they were
discrimnated against and, at least in her case, ultimtely
t er m nat ed.

Goudeau hired attorney Durward Casteel and filed a religious
di scrim nation conplaint with the EEOCC, whi ch assi gned i nvesti gat or
Rosabel a Mranda to the case. On July 10, 1992, M ckel borough cane
to Casteel's office and was interviewed over the tel ephone by
Mranda. At the end of the interview, Casteel told Mranda and
M ckel borough that he would have the tape of it transcribed and
revi ewed by M ckel borough for accuracy. Casteel subsequently nade
a nunber of substantive changes to the transcript and had M ckel -
borough approve it as altered, although wthout specifically
i ndicating to her what he had changed.

Goudeau obtained aright-to-sue letter fromthe EEOCC and fil ed
suit against Dental Health in My 1993. Dental Health filed a
nmotion to dismss under FED. R CQv. P. 12(b)(6), which the district
court converted into a notion for sunmary judgnent upon its
consideration of material outside the conplaint. |In oppositionto
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the notion, Goudeau submtted an affidavit by M ckel borough to
which the altered transcript was attached.

The “transcript,” despite havi ng been substantively changed in

a nunber of places, still appeared in the question-and-answer form
of an actual interview Goudeau's counsel also submtted a
separate affidavit in which he stated: “On July 10, 1992, |

participated in a tel ephone conference with the EEOC i nvesti gat or,
Rosabel a M randa, and Darla M ckel borough, a fornmer enployee of
[Dental Health]. Ms. M ckel borough executed an affidavit which
incorporated a transcript of that tel ephone conference.” Bot h
affidavits were sworn.

The district court denied the notion for summary judgnent on
February 22, 1994, and the case proceeded to discovery. On
July 22, 1995, Dental Health deposed M ckel borough and di scovered
that the “transcript” that had been submtted in opposition to
summary judgnent was actually an enbellished version of M ckel -
borough's interview. Dental Health noved for rule 11 sanctions on
August 31. The district court submtted to a magi strate judge both
the sanctions issue and the separate question of whether Denta
Health was an “enployer” within the neaning of title VIl of the
Gvil Rights Act of 1964 § 701(b), 42 U.S.C. § 2000e(b).

On Oct ober 10, 1995, the district court dism ssed the suit for
lack of subject matter jurisdiction, adopting the magistrate
judge's conclusion that Dental Health did not fall wthin
title VII's definition of “enployer.” (Goudeau filed a notice of
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appeal fromthis judgnent on Novenber 6. On Decenber 4, the court
adopted the magi strate judge's recommendati on that the notion for
sanctions be denied but ordered that “as a sanction for violating
Rule 11, the plaintiff be barred fromintroduci ng the testinony of
Darla M ckel borough, in any form at any trial or evidentiary
hearing in this matter. On January 4, 1996, Goudeau entered a
separate notice of appeal fromthat order.

W stayed CGoudeau's first appeal (the one challenging the
di sm ssal for |ack of subject matter jurisdiction) when the Suprene
Court agreed to hear Walters v. Metropolitan Educ. Enters.,
117 S. C. 660 (1997), a case presenting precisely the sane issue
as to title VII's definition of “enployer” that had l|led the
district court to dismss the instant case. After Valters was
decided, the parties filed a joint notion to dismss the first
appeal pursuant to FED. R App. P. 42(b), which this court granted
on April 17, 1997. The core of the case is thus now back before
the district court, and the previously-entered final judgnent
remains in place. The second appeal, which was stayed pending the

outcone of the first, is presently before this court.

.
Al t hough the parties have not briefed the issue, we have a
continuing obligation to exam ne the basis of our jurisdiction

See, e.qg., Burt v. Ware, 14 F.3d 256, 257 (5th G r. 1994) (per



curiam). In particular, “[b]ecause of our limted jurisdiction, we
must always be vigilant to ensure that we have subject matter
jurisdiction, addressing the issue sua sponte if need be.” Ceres
@l f v. Cooper, 957 F.2d 1199, 1207 n.16 (5th Gr. 1992).

“I't has long been settled that a federal court has no
authority 'to give opinions upon noot questions or abstract
propositions, or to declare principles or rules of |aw whi ch cannot
affect the matter in issue in the case before it.'” Church of
Scientology v. United States, 506 U . S. 9, 12 (1992) (quoting MIIs
v. Geen, 159 U S. 651, 653 (1895)). That is, “[a]n actual case or
controversy nust exist . . . when a suit is instituted and at al
stages of appellate review in order to avoid nootness.” Brown v.
Li berty Loan Corp., 539 F.2d 1355, 1358 (5th Cr. 1976). A
gquestion is noot, inter alia, when “an event occurs while a case is
pendi ng on appeal that makes it inpossible for the court to grant
"any effectual relief whatever' to a prevailing party.” Church of
Scientol ogy, 506 U S. at 12 (quoting MIls, 159 U S. at 653)).

The appeal of the dismssal for lack of subject matter
jurisdictionSSlack of an “enployer” within the neaning of title
VII, to be preciseSShas now itself been voluntarily dism ssed, and
t he mandate has issued. The district court has taken no further
action on the case, and the final judgnent it entered in October
1995 remains in place. But the sanction Goudeau i s appealing stil

goes only to the admssibility of M ckel borough's testinony at



trial, a trial that the final judgnent indicates will never take
pl ace. That is, so long as the final judgnent remains intact, the
sole effect of the sanction is to bar Goudeau from introducing
testinony at a trial that will never happen, rendering her appeal
of it noot. Because nobotness is jurisdictional, we therefore nust
di sm ss the appeal. See, e.g., Escobedo v. Estelle, 655 F.2d 613,
614 (5th Gr. Unit A Sept. 1981) (“[Mootness goes to the heart of
the federal courts' subject-matter jurisdiction under article Il
section 2 of the Constitution, and [] we are bound to ascertain
whet her we possess that subject-matter jurisdiction whether it is
chal l enged by the litigants or not . . . .").1

The appeal is DI SM SSED for want of jurisdiction.

1 In the interest of judicial econonmy, we note that even were the final

j udgnent reopened and t he case placed back on the trial cal endar, the sanctions
woul d be non-appeal able until the entry of a newfinal judgnent. This court has
unanbi guously held that rule 11 sanctions may not be appealed under the
coll ateral order doctrine. See Schaffer v. Ilron Qoud, Inc., 865 F.2d 690,
691-92 (5th Cr 1989); dick v. Abilene Nat'l Bank, 822 F.2d 544, 545 (5th Gr.
1987). Although we have created an exception to this rule for certain appeals
by sancti oned attorneys, see, e.g., Chaves v. The MV Mdina Star, 47 F.3d 153,
155-56 (5th Cir. 1995), it does not apply here.
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