IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-30216

WLLIAM S. SM TH,

Pl ai ntiff-Appellant,

ver sus

| NDEMNI TY MARI NE ASSURANCE
CO, LTD., ET AL.,
Def endant s- Appel | ees.
PAUL HUNT, ETC. ,
Third Party Pl aintiff-Appellee,

ver sus

GREAT AMERI CAN BOAT COVPANY, | NC.,

Thi rd Party Def endant - Appel | ant .

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(94- CV-1904)

Cct ober 23, 1996

Before JONES and WENER, Circuit Judges, and FURGESON," District
Judge.

District Judge for the Western District of Texas,
sitting by designation.



PER CURI AM™:

Plaintiff-Appellant WIllianms S. Smth appeals the summary
judgnent in favor of Defendants-Appellees Indemity Marine
Assurance Co., Ltd., et al. (Collectively, the Insurers),
dismssing Smth' s action as the putative i nsured under the Lloyd’' s
of London Hull and Machinery policy originally issued in 1983 to

“Great Anerican Boat Conpany, Inc. That policy had been renewed
continually until the only ship covered by the policy, the M/ GREAT
AMERI CA (the Vessel ), was virtually destroyed by fire in 1994 whil e
laid up, as it had been for several years. After conducting our de
novo review of the district court’s rulings, including the denial
of Smth's notion to reconsider, we are satisfied that the summary
judgnment of dismssal was providently granted and should be
af firnmed.
I
FACTS AND PROCEEDI NGS

The corporation known as Geat Anerican Boat Conpany was
formed in 1981. It was owned by Smth and his two sons. The
corporation acquired the Vessel and renaned it M/ GREAT AMERI CA.
The corporation had the Vessel insured under a standard of LI oyd’s,

London policy which was renewed without interruption and wth

relatively mnor nodifications until the fire of February 19, 1994.

“"Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



The only new docunentation that acconpanied the several renewals
were so-call ed cover notes or “cover sheets,” commonly referred to
as renewal certificates. The sunmmary judgnent evidence
nevert hel ess nakes clear that the sanme Lloyd s, London policy had
remai ned in effect continuously since its inception; no new policy
was ever physically issued, even when the independent agent or
broker for the policy changed from Vessel Coverages, Ltd. to the
Hart son Agency, which was owned and principally operated by Smth’s
cl ose friend, Maurice Hartson.

During the course of the dozen years in which the policy was
kept in effect by renewals, “Geat Anerican Boat Conpany” was the
desi gnated ship owner on every cover sheet with the exception of
the | ast renewal —the one in effect at the tinme of the fire —on
which the word “Conpany” was inexplicably omtted. At no tine,
however, did Smth's nanme appear on any of the insurance
docunent ati on, whether as vessel owner or otherw se; neither was
there ever any indication that Geat Anmerican Boat Conpany (or
Great Anerican Boat) was a proprietorship of Smth or that he was
doi ng business in that nane; nor was the party insured ever |isted
as MW/ GREAT ANMERI CAN. The sunmary judgnent evidence is equally
clear that Smth never notified the Insurers or any independent
agent or broker that any person, natural or juridical, other than
Great Anerican Boat Conpany was the owner of the Vessel or the
i nsured under the policy.

Crucial to the instant analysis is the fact that Geat

3



Aneri can Boat Conpany filed for protection under Chapter 11 of the
Bankruptcy Code in August 1983, and that the Vessel was |listed as
an asset of the corporate debtor. Equally central to the case are
the undi sputed facts that (1) the Vessel was sold at bankruptcy
auction in Septenber 1988, (2) the buyer was Smth, (3) neither the
debtor corporation, as naned insured, nor anyone on its behal f or
on behalf of Smth as the purchaser and new owner, ever reported
the sale and purchase to the Insurers or to any agents or brokers
of the coverage, and (4) the designation of Geat Anmerican Boat
Conpany as the nanmed insured on the policy was never changed
Al so undi sputed is the conclusion that —despite remaining as the
named i nsured under the policy —the bankrupt corporation, G eat
Ameri can Boat Conpany, had no insurable interest in the Vessel at
the time of the fire; neither had it had such an interest for over
five years prior to the fire.

Fromthe inception, the policy and all renewal s were subject
to the foll ow ng provision

In the event of any change, voluntary or otherwi se, in

the ownership or flag of the vessel . . . the policy
shal |l automatically term nate at the tinme of such change
of ownership. . . . This insurance shall not inure to

the benefit of any transferee or charterer of the vessel.

After Smth acquired the Vessel he had it docunented
(registered) in his nane by the U S. Coast Guard, but neither
copi es of the docunentation nor the fact of its existence were ever

conveyed to the Insurers or to any insurance agents or brokers.



Renewal prem uns were remtted to the Hartson Agency using checks
signed by Smth and bearing the initials of the G eat Anerican Boat
Conpany, the word “insurance,” and Smth’s nane. This cryptic
information, printed on the checks, is vague and anbi guous; it
coul d not have put payees or other recipients on notice that Smth
was the owner of the Vessel or that he was doi ng business in the
name of Geat Anerican Boat or Geat Anerican Boat Conpany.
Mor eover, those checks were never forwarded to the Insurers;
rather, they were negotiated by the i nsurance agency, which in turn
issued its own drafts for the net anount of the premuns, i.e.
gross premuns | ess conm ssions, and sent those drafts on to the
| nsurers. Such drafts were the only form of disbursenent ever
received in London.
|1
ANALYSI S

As he did to the district court, Smth has proffered a nunber
of argunents to this court, both in his brief and in oral argunent
by his able counsel. Wthout reiterating those argunents just to
knock them down, however, it suffices that neither singly nor in
conbi nation can they carry the day. They neither establish the
exi stence of a genuine issue of material fact sufficient to defeat
summary judgnent nor provide a basis in fact or law sufficient to
defeat the Insurer’'s entitlenent to rely on the above-quoted
automatic term nation provision of the policy. Smth nmust be held
to knowl edge of the existence of the contents of the policy,
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including the plain and unanbi guous | anguage of the automatic
termnation provision, which is triggered by any change of
owner shi p. | ndeed, Smth has never clainmed ignorance of that
provi si on.

The I nsurers’ repeated renewal of the policy and acceptance of
the net premuns funneled to them through Smth's friend Hartson
and his agency cannot establish insurance by estoppel, waiver, or
any other such theory. O Smth’' s diverse theories, we are |east
i npressed with the sophistry enbodied in the flawed syl |l ogi smthat
(1) under Louisiana law, a renewed insurance policy is a new
policy, (2) the change of ownership took place in 1988, so only the
“new renewal policy then in effect was invalidated by such
ownership change [Smth proffered no explanation of just how a

policy that is termnated ipso facto upon change of ownership

during the policy termcoul d sonehow be “renewed” to create a new
policy nonths later], and (3) thus there was no change of ownership
to effect atermnation of the “new policy, which was in effect at
the tinme the fire occurred in 1994 (when the nane of the insured
was shown as “Great Anmerican Boat,” which, insists Smth, was his
“d/b/a”); ergo, a new policy was in effect when the fire occurred,
so the proceeds are payable to Smth doing business as Geat
American Boat. The speciousness of that argunent is too apparent
to justify nore than an out-of-hand rejection by this court.
11
CONCLUSI ON



For essentially the sanme reasons given by the district court
for (1) granting the notion for summary judgnent of Defendant-
Appel l ee Indemity Marine Assurance Co., Ltd., et al., to dismss
the action of Plaintiff-Appellant WlliamS. Smth, and (2) denying
Smth's notion for reconsideration, the rulings of the district
court are, in all respects,

AFF| RMED.



