IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-30744
Summary Cal endar

LAURA MAY Kl MBALL DOAN,
Pl ai ntiff-Appellant,
VERSUS
CONSUMER TESTI NG LABORATORI ES ( FAR EAST) LI M TED;
CONSUMER TESTI NG LABORATORI ES | NCORPORATED; and
PACI FI C RESOURCES EXPORT (USA) LTD.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(94- CVv-1602)

Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Laura May Kinball Doan appeals the dism ssal of her clains
agai nst Consuner Testing Laboratories, Inc., Consuner Testing
Laboratories (Far East) Ltd. (collectively, the “CTL Conpanies”),

and Pacific Resources Export (USA) Ltd. (“PREL-USA’), for |ack of

" Pursuant to 5THCR R 47.5, the court has deternmined that this opinion
shoul d not be published and i s not precedent except under thelinited circunstances
set forth in 5THCR R 47.5.4.



in personamjurisdiction, pursuant to FED. R CQv. P. 12(b)(6).

Finding no error, we affirm

| .

After being injured while seated in a rocking chair that
allegedly fell over during normal usage, Doan filed suit against
the Jenni ngs, Louisiana, WAl -Mart store from which she purchased
the rocker, Wal-Mart Stores, Inc., Victory Land Entertai nnment
Co., Ltd., the manufacturer of the rocker, and their respective
insurers. Doan anended her conplaint to add the CTL Conpani es,
whi ch provide pre-market quality testing services to WAl - Mart
Stores, Inc., and PREL-USA, which provides housing and ot her
accommodations to the representatives of its foreign parent PREL
VWl - Mart’ s overseas purchasi ng agent, when said representatives
present product sanples to Wal -Mart buyers in the United States.

Doan | ater settled her clains with the Wal -Mart and Victory
Land defendants but maintai ned her actions against the CTL
Conpani es and PREL-USA. Upon notion by the remaining defendants,
the district court granted each defendant's notion to dismss for

| ack of personal jurisdiction.



The Due Process O ause of the Fourteenth Amendnent! limts
the power of a state to exercise personal jurisdiction over a
nonr esi dent defendant, except where that defendant has “certain
m ni mum contacts with [the forun] such that the mai ntenance of
the suit does not offend '"traditional notions of fair play and

substantial justice. I nternational Shoe Co. v. Washi ngton, 326
U S 310, 316 (1945) (citation omtted). The “m ni nrum contacts”
must evince the nonresident defendant’s intent to avail itself
purposefully of the privilege of conducting activities within the
forum state, thus invoking the benefits of and protections of the
forums |laws. See Burger King Corp. v. Rudzewi cz, 471 U S. 462,
475 (1985).

Where the cause of action alleged relates to the nonresident
defendant’s contact with the forumstate, “specific jurisdiction”
is appropriate where the defendant’s mni mum contacts result from
its purposeful contacts with the state, rather than fromthe
unilateral activities of the claimant or a third party. See
Wor | d- Wde Vol kswagen Corp. v. Wodson, 444 U.S. 286, 297-98
(1980). Were the claimnt alleges harns caused by a product

within the forumstate, the court has specific jurisdiction over

t he nonresi dent defendant to the extent that the defendant

! Because we have concl uded previously that the Louisi ana Long- Arm St at ut e,
LA. Rev. STAT. ANN. 8 13:3201 (West. 1968 & Supp. 1984), extends to the full linmits
of the Due Process C ause, we apply circuit precedent construing the limts of
such due process. See Bean Dredging Corp. v. Dredge Tech. Corp., 744 F.2d 1081,
1083 (5th Cir. 1984).



delivered the product into the stream of commerce with the
expectation that it would be purchased by or used by consuners in
the forumstate. See id. Were, however, the cause of action
does not arise fromor relate to the nonresident defendant’s

pur poseful conduct within or directed at the forumstate, a court
may exercise “general jurisdiction” over a defendant that has
continuous and systematic contacts with the forumstate. See

Hel i copteros Nacional es de Colunbia, S.A v. Hall, 466 U S. 408,
418-19 (1984).

Once a court determ nes that a nonresident defendant has
sufficient related or unrelated m ni numcontacts with the forum
state, it nust then consider whether the exercise of personal
jurisdiction would “offend traditional notions of fair play and
substantial justice.” International Shoe, 326 U S. at 316. The
factors to be considered are (1) the burdens upon the nonresident
defendant; (2) the interests of the forumstate in the |litiga-
tion; (3) the plaintiff’s interest in securing relief; (4) the
interstate judicial systens’ interest in obtaining the nost
efficient resolution of controversies; and (5) the shared inter-
ests of the states in furthering fundanental substantive soci al

policies. See Wrld-Wde Vol kswagen, 444 U.S. at 292.

B

Absent any di spute regarding the relevant facts, we review



de novo the district court’s decision not to exercise personal
jurisdiction over a nonresident defendant. See Hamv. LaC enega
Music Co., 4 F.3d 413, 415 (5th Gr. 1993). W construe al
jurisdictional factual disputes in favor of the party seeking to
i nvoke jurisdiction. See Bullion v. Gllespie, 895 F.2d 213, 217
(5th Gir. 1990).

Doan argues first that Louisiana courts may exercise spe-
cific jurisdiction over the CTL Conpani es? because they “knew
that in acting as the tester and quality control departnent of a
national retailer |ike Wal-Mart, they could reasonably expect to
be subject to the jurisdiction of the courts where these products
were sold, used, and caused injury.” It is undisputed that the
CTL Conpani es do not own or manufacture either the allegedly
defective rocker or any of its constituent parts; their sole
function is to conduct pre-market testing and inspection of
products that |ater may be purchased by Wal - Mart buyers and sold

at Wal-Mart retail stores.® The CTL Conpani es do not know

2 W address together Doan’s clains agai nst CTL and CTL (Far East) because
Doan al | eges that each is in fact the sane entity physically located in different
pl aces. That is, because CTL (Far East) is owned solely by Stewart Satter (the
100% owner of CTL) and CTL, because the only officers and directors of CTL (Far
East) are Stewart, his wife, and his son, and because each acts as WAl -Mart’s
quality control departnent, Doan contends that they are the same. Because our
anal ysi s does not turn upon this issue, we assunme arguendo that Doan’ s contention
is correct. See, e.g., Rashidi v. American President Lines, 96 F.3d 124 (5th
Cr. 1996) (noting that we may assunme arguendo the validity of any facts or | ega
arguments in controversy to the extent that each does not affect the ultimate
di sposition of the case).

% 1n addition to actually testing and inspecting the products, the pre-
market testing and i nspection activities include educating Wal - Mart buyers about
(continued...)



whet her a product that they test will ever be placed into the
stream of commerceSSt heir influence on a particular product is
limted to rendering test results. WAl-Mart itself has sole
discretion to nake and sole participation in the final purchasing
deci si on.

Doan enphasi zes, however, that the CTL Conpani es are aware
that Wal -Mart has stores in Louisiana and thus that they could
have foreseen that the products that they test for Wal-Mart could
find their way to Louisiana via Wal -Mart’s stream of commerce.

We have held previously that foreseeability that products m ght
end up in the streamof comerce is not a sufficient basis,
standing alone, for a court to invoke specific personal jurisdic-
tion. See Wlson v. Belin, 20 F.3d 644, 648 (5th Cr.), cert.
denied, 115 S. . 322 (1994). “'[T]he foreseeability that is
critical to due process analysis is . . . that the defendant’s
conduct and connection with the forum State are such that he
shoul d reasonably anticipate being haled into court there.'” Id.
at 648-49 (quoting Worl d-Wde Vol kswagen, 444 U.S. at 295)
(enphasi s added). Such a foreseeability requirenment is satisfied
where the defendant purposefully directs his activities at the
forum state by, anong other things, actually injecting a product

into the stream of commerce. See WIlson, 20 F.3d at 649 (citing

(...continued)

the product, testing conpetitive products from other manufacturers, and after-
production testing to ensure that Wal-Mart receives the product that had been
tested previously.



Burger King, 471 U S. at 476).%

Hence, specific personal jurisdiction wll attach only if
the CTL Conpani es have in fact injected a product into the stream
of comerce. W do not so find. The decision whether to place
any of the products tested by the CTL Conpanies into the stream
of commerce is entrusted to the sole discretion of Wal-Mart, and,
unl i ke other nonresi dent defendants agai nst whom we have i nvoked
specific personal jurisdiction, the CIL Conpanies are not a
conduit in the seam ess web of interactions that injects a

product into the stream of commerce.® Although the testing

4 The Suprenme Court's and this court's jurisprudence on the stream of
comerce requirenents for specific personal jurisdiction are not nodels of
clarity. In Asahi Metal Indus. Co. v. Superior Court, 480 U S. 102 (1987), four
Justices endorsed the “stream of commerce plus” theory, by which jurisdiction
attaches only if the nonresident defendant injected products into the stream of
comer ce pl us engaged i n sone addi tional conduct directed toward the forumstate
(i.e. advertising inthe forum. See id. at 112 (O Connor, J., witing for the
Court). Four other Justices endorsed the “stream of conmerce only” theory, by
whi ch t he nonresi dent defendant's placing a product into the streamof comerce
with know edge that the product may reach the forum state is sufficient to
subject it to specific personal jurisdiction. See id. at 117 (Brennan, J.
concurring).

Inlight of the Court’s split in Asahi, we have noticed our intention
to follow the “stream of comerce only” theory and to reject the “stream of
comerce plus” theory. See Ruston Gas, 9 F.3d at 420 (citing Irving v. Ownens-
Corning Fiberglas Corp., 864 F.2d 383, 386 (5th Cir.) (“Because the Court’s
splintered view of mninmmcontacts in Asahi provides no clear guidance on this
i ssue, we continue to gauge Jugonetal's contacts with Texas by the stream of
comerce standard as described in Wrld-Wde Vol kswagen and enbraced in this
circuit.”), cert. denied, 493 U S. 823 (1989)).

5 See, e.g., Ruston Gas, 9 F.3d at 420 (findi ng specific personal jurisdiction

i n Texas agai nst a M nnesot a shi pper that delivered products to a shi pper destined
for Texas); Irving, 864 F.2d at 387 (findi ng specific personal jurisdictionin Texas
agai nst a Yugosl avi an | i censed tradi ng conpany t hat sol d rawasbestos to an Aneri can
broker who t hen sol d the asbestos to a Texas asphalt conpany); Bean Dredgi ng, 744
F.2d at 1085 (finding specific personal jurisdiction in Louisiana against a
(continued...)



results issued by the CTL Conpanies with respect to a particular
product may in fact influence WAl -Mart’ s decision to place a
product into the stream of comrerce, the CTL Conpani es thensel ves
do not purposefully direct their activities toward Loui si ana
sufficiently to confer specific personal jurisdiction upon

Loui siana courts; the unilateral activity of Wal-Mart in deciding
to place a product into the streamof commerce is sinply insuffi-

ci ent.

C.

Doan next argues that Louisiana nmay exercise general per-
sonal jurisdiction over the CTL Conpani es because they have
continuous and systematic contacts with Louisiana. According to
Doan, that the CTL Conpani es conduct simlar pre-market quality
testing for other national retailers that have stores in Louisi-
ana, including Venture Stores, Hone Depot, and Ace Hardwar e,
anong ot hers, “denobnstrates an ongoi ng, continuous series of
contacts with Louisiana, giving rise to 'general' jurisdiction
over them”

It is undisputed, however, that the CTL Conpanies (1) have
no offices or other facilities in Louisiana, nor do they own any

property in the state; (2) have no enpl oyees |iving or working

(...continued)

Washi ngt on manufacturer of steel castings that sold the castings to a California
cylinder nmaker, which cylinders were used ultimately as parts of a dredge
constructed by a Loui siana shipper).



within the state; (3) maintain no bank accounts, tel ephone
listings, or other books or records in the state; (4) pay no
taxes in or to the state; (5) neither solicit nor advertise for
business in the state; and (6) do not manufacture, broker, or
distribute any products that are placed into the stream of
comerce and nmay ultimately end up in Louisiana, nor do they
personal | y manufacture, broker, or distribute any products there.
Because the CTL Conpani es have no substantial, systematic, or
conti nuous contacts with Louisiana, Louisiana courts may not
exerci se general personal jurisdiction over them See WIlson, 20

F.3d at 649-50.°

D.

Doan contends finally that Louisiana courts have specific
personal jurisdiction’” over PREL-USA, the liaison between its
parent conpany PREL, the exclusive overseas buyer for Wl -Mart,
and Wal -Mart. PREL-USA provides various services to the PREL
foreign subsidiaries when representatives of these subsidiaries
visit Wal-Mart buyers in Arkansas, including arrangi ng housing
and transportation, scheduling appointnents, receiving product

sanpl es, and providing a place for the PREL representatives to

6 Because we find that the CTL Conpani es do not have nini numcontacts with
Loui si ana, we need not deci de whet her conferring jurisdiction on Louisianacourts
woul d of fend traditional notions of fair play and substantial justice.

” Doan does not raise on appeal the question whether Louisiana courts nmay
assert general personal jurisdiction over PREL-USA.

9



show product sanples to the Wal -Mart buyers. According to Doan,
specific jurisdiction is appropriate because “PREL-USA facili -
tates the review, testing, purchase, and sale of products .

and the delivery of that product into the stream of commerce that
ultimately reached Laura Doan and caused her injury.”

Doan’s reliance on Irving and Bean Dredging is unavailing;
each is factually distinct. As discussed above, Irving involved
the application of personal jurisdiction in Texas agai nst a
Yugosl avi an |licensed tradi ng conpany that sold raw asbestos to an
Aneri can broker who then sold the asbestos to a Texas asphalt
conpany, see 864 F.2d at 387, whereas Bean Dredgi ng conferred
personal jurisdiction on the Louisiana courts agai nst a Washi ng-
ton manufacturer of steel castings that sold the castings to a
California cylinder maker, which cylinders were used ultimtely
as parts of a dredge constructed by a Louisiana shipper, see 744
F.2d at 1085.

Each of these cases invol ved nonresident defendants that
were links in the continuous chain of brokers, manufacturers, and
distributors that permtted the introduction of a product into
the stream of commerce. That is, because a particular product or
conponent of the product passed through the hands of the nonresi-
dent defendant during its journey into the stream of commerce,
the defendant’s “touching” of the product or conponent was

sufficient to satisfy the requirenent that it personally inject a

10



product into the stream of commerce.

In contrast, PREL-USA is not a link in the chain of events
that injects a particular product into the stream of commerce.
Granted, PREL-USA facilitates WAl -Mart’ s process of determ ning
whi ch products to place into the stream of conmerceSSby accommo-
dating the housing and other |ogistical needs of its foreign
representatives so that they may performnore easily their task
of presenting product sanples to the Wal - Mart buyersSSbut the
services it provides are not the conduit (or a link therein) by
whi ch products enter into the stream of commerce, nor are they
sufficiently connected with a particular product so as actually
to “touch” the product. PREL-USA sinply helps its foreign
representatives present product sanples to Wal-Mart buyers, which
buyers then choose unilaterally to purchase the product and then
place it into the stream of commerce, or not to purchase the
product. Mere foreseeability that a product mght end up in the
stream of commerce because of the unilateral act of another is an
insufficient ground for specific personal jurisdiction. See
Wlson, 20 F.3d at 649 (citing Burger King, 471 U S. at 476).

AFFI RVED.
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