UNI TED STATES COURT OF APPEALS
FIFTH CCRCU T

No. 96-30933

METAL SALES MANUFACTURI NG CORP, USA, for the
use and benefit of
Plaintiff - Counter-Defendant - Appellee

VERSUS

ACADI AN BUI LDERS OF GONZALES | NC
Def endant - Counter-Cl aimant - Cross-
Def endant - Appel | ant

AVERI CAN BONDI NG COVPANY
Def endant - Cross-C ai mant - Appell ant.

Appeals fromthe United States District Court
for the Western District of Texas
(94-CV-614)

Sept enber 25, 1997
Bef ore G BSON:, JOLLY and, EMLIO M GARZA, Circuit Judges.
PER CURI AM 2
We have reviewed the briefs of the parties and the record on
appeal and find that the magistrate judge did not clearly err in
al l ocating danages stemm ng fromthe Fort Pol k Project.

Acadi an Bui | ders seeks additional damages al |l egi ng that Met al

. Circuit Judge for the Eighth Circuit, sitting by
desi gnati on.

2 Pursuant to 5th Cr. R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr. R
47.5. 4.



Sales’ failure to tinely deliver materials it was contractually
obligated to deliver to the Fort Pol k Project caused it damage far
greater than that allotted by the nagistrate judge. Acadi an
contends that the magi strate judge inposed too strenuous a burden
upon Acadi an Buil ders. See Austin v. Parker, 672 F.2d 508, 521
(5th Gr. 1982). W disagree. The magistrate judge nerely made
credibility choices on conflicting evidence. “Qur reading of the
Loui si ana cases convinced us that [Acadian Builders could have]
recover[ed] for [additional] anpbunts spent to conplete the work in
excess of the contract price so long as [it had] prove[d] themto
the court’s satisfaction.” 1d. at 522. It did not.

Accordi ngly, we AFFI RM



