IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-31285
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DARRYL CUWM NGS
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Mddle District of Louisiana
USDC No. 96-CR-39-B
© August 3, 1998
Before EMLIO M GARZA, DeMOSS and BENAVI DES, Circuit Judges.
PER CURI AM *

A jury convicted Darryl Cumm ngs of conspiracy to possess
cocaine with intent to distribute. Cumm ngs argues on appeal
that the district court abused its discretion by denying his
motion for a mstrial based on a prosecutorial conment on
Cummings’s failure to take the stand. The Governnent suggests
that this court should review Cunm ngs’s argunent for plain error

on the ground that he failed to | odge a cont enporaneous objection

to the conment.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Under the circunstances of this case, because the defense
did not object to the prosecutor’s comment during closing
argunent on the defendant’s failure to testify until after the
argunent was concluded, we will review for plain error only.

United States v. Ward, 481 F.2d 185, 187 (5th Gr. 1973). Having

reviewed the record and the briefs of the parties, we hold that
the district court did not plainly err in denying Cunm ngs’s

motion for a mstrial. See United States v. Robi nson, 485 U. S.

25, 31-34 (1988); United States v. Rodriquez, 43 F.3d 117, 124

(5th Gir. 1995).

AFFI RVED.



