IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40348
Summary Cal endar

CHARLES KENNETH NELSCN,
Peti ti oner- Appel | ant,
vVer sus
GARY L. JOHNSON, Director,
Texas Departnent of Crimnal Justice,

I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of Texas

(C 95- 163)

January 16, 1997
Bef ore GARWOOD, JOLLY and DENNI'S, Circuit Judges.”

PER CURI AM

Charl es Kenneth Nel son, Texas prisoner # 503292, appeals the
judgnent of the district court denying his second petition for
habeas corpus relief pursuant to 28 U . S.C. §8 2254. Nel son has not

establi shed cause and prejudice for failing to raise his Sixth

"Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Amendnent claimof ineffective assistance of counsel in his first
habeas corpus petition. Duff-Smth v. Collins, 995 F. 2d 545, 546
(5th Cr.), cert. denied, 509 U S. 933 (1993). Al t hough Nel son
asserts his innocence, he has not suppl enented his Sixth Arendnent
claimwi th a col orabl e show ng of factual innocence; therefore, the
m scarriage-of -justice exception does not apply. See Callins v.
Johnson, 89 F.3d 210, 213 (5th Gr.), cert. denied, 1996 W. 625764
(U.S. Dec. 2, 1996) (No. 96-6391). Nelson has not shown that it is
more likely than not that but for the asserted errors of his
counsel no reasonable juror would have convicted him  Schlup v.
Delo, 115 S. . 851, 867 (1995). The judgnent of the district
court in favor of the respondent is AFFIRVED on grounds that
Nel son’ s second habeas corpus petition constitutes an abuse of the

wit. See Rule 9(b) of the Rules Governing 28 U. S.C. § 2254 Cases.
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