IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40606

NATALI A R GARCI A ,
Pl ai ntiff-Appellant,

V.

BROANSVI LLE | NDEPENDENT SCHOOL DI STRI CT (BI SD); CESAR
Cl SNERCS; ADAN SALI NAS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(B-93-CV-102)

April 11, 1997
Before KING JOLLY and DENNI'S, G rcuit Judges.

PER CURI AM *

Natalia R Garcia appeals the district court’s order
granting summary judgnent in favor of Brownsville |ndependent
School District (“BISD’), Cesar Ci sneros, and Adan Sali nas.
Finding no error, we affirm

l. BACKGROUND

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be publised and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Garcia was a sixth grade teacher for the BISD during the
1990-91 school year. G sneros was a BISD adm nistrator, and
Salinas was the principal at the elenentary school in which
Garcia worked. During the year, Garcia was involved in two
incidents that raised the attention of C sneros and Salinas, her
supervisors at the BISD. One incident involved Garcia allegedly
pul ling the hair of one student and shovi ng paper in the face of
anot her in Decenber 1990. The other incident occurred in Apri
1991, when Garcia allegedly slamed a clipboard on a student’s
desk and thereby cut the student’s hand.

Bl SD began an investigation of Garcia upon |earning of the
second incident. At the end of the investigation Bl SD proposed
Garcia’'s termnation because it determ ned that she had
repeatedly violated BISD policy. Garcia resigned at the hearing
in which her termnation was to be di scussed. The BI SD Board of
Trust ees accepted her resignation.

Garci a appeal ed the Board’'s action, claimng constructive
termnation, to the Texas Conm ssioner of Education. Garcia
clainmed that her termnation was actually the result of her
public criticismof G sneros’s hiring of a famly nenber. The
Commi ssioner found that Garcia's clains were without nerit.
Garci a subsequently brought suit on April 23, 1993, in state
district court in Caneron County, Texas. Defendants renoved the

case to federal district court.



The district court granted sunmary judgnment in favor of
BI SD, Salinas, and Cisneros. It found that it did not have
jurisdiction to hear the clains Garcia had rai sed before the
Commi ssioner and that Garcia's clains were insufficient as a
matter of law. Garcia appeals the judgnent to this court.
Garcia al so asks this court for an “abatenent” of its action on
the appeal until her FED. R Qv. P. 60(b) Mtion for Relief from
Judgnent or Order can be addressed by the district court.
Garcia, however, has not filed a Rule 60(b) notion, so this court
w Il not consider her request for abatenent.

1. STANDARD CF REVI EW

We review the granting of summary judgnment de novo, applying
the sanme criteria used by the district court in the first
i nstance. See Texas Medical Ass’'n v. Aetna Life Ins. Co., 80
F.3d 153, 156 (5th Gr. 1996). The entry of summary judgnent is
mandated “if the pleadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnment
as a matter of law” Feb. R CQv. P. 56(c).

L1l DI SCUSSI ON



Al t hough discerning Garcia's clains is difficult,® this
court reads Garcia' s pleadings to raise the followng clains: (1)
breach of contract; (2) infringenment of her constitutional right
to free speech; (3) intentional infliction of enotional distress;
(4) common law torts; (5) constitutional torts; (6) denial of due
process; (7) denial of equal protection; and (8) defamation.
Garcia has not pursued the denial of due process, equal
protection and defamation clains in her appeal to this court, and
therefore they are waived. See Cnel v. Connick, 15 F.3d 1338,
1345 (5th Gr. 1994) (“appellant abandons all issues not raised
and argued in its initial brief on appeal”).

A. State Law d ai ns

The breach of contract, intentional infliction of enotional
di stress, and common |law tort clains are state |aw clains. See,
e.g., Inre Besing, 981 F.2d 1488, 1493-1495 (5th Gr. 1993)
(di scussing the valuation of state law tort and contract cl ains
of a Texas debtor in bankruptcy). Garcia s failure to conply
wth the requirenents of the Adm nistrative Procedure and Texas
Regi ster Act (“APTRA’) precludes the district court from
exercising its jurisdiction over these clains. See G ounds v.

Tol ar I ndep. School Dist., 707 S.W2d 889, 893 (Tex. 1986).

The magi strate judge twice had to call for a nore specific
pl eading by Garcia. The causes of action which this court
addresses are gleaned from“Plaintiff’s Third Anended Conpl aint.”
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APTRA 8 192 requires a person initiating judicial review
after an adverse adm nistrative determnation to file a petition
in a Travis County district court® no later than 30 days after
the date on which the decision of the adm nistrative agency
becones final and appeal able. A decision is final and appeal abl e
under the APTRA when the tinme expires for filing a notion for
rehearing or such a nmotion is filed on time and is overrul ed.*

Garcia did not file a notion for rehearing after she
recei ved the Comm ssioner’s determnation. Garcia admts to
havi ng recei ved the Conm ssioner’s order through the mail by July
20, 1992.° Under APTRA, Garcia had 20 days to file a notion for
rehearing, and failing action within that period she had 30 days

fromthe end of that period in which to institute judicial review

2Now codi fied at Tex. Gov' 7T CobE ANN. 8§ 2001.176 (Vernon 1997).

3The statute requires a filing in Travis County unl ess
excepted el sewhere by statute. No exception applies in this
case.

“These requirenments are set out in § 16(c) of the APTRA, now
codified at Tex. Gov' T CobE ANN. § 2001. 144. The third provision
for qualifying a decision as final--i.e., a state agency finding
that i mm nent peril to the public health, safety, or welfare
requires an immedi ate effect of a decision or order--does not
apply in this instance.

SGarcia states in her affidavit, included in the summry
j udgnent evi dence, that she conplained to the Conm ssioner in
witing on July 20, 1992. She notes that this was “[w]ithin one
or two days after receiving the Comm ssioner’s ruling.” Garcia
does not contend that her conplaint in witing addressed to the
Comm ssion was sufficient to constitute a notion for rehearing.
See APTRA § 16(c),(e), now codified at Tex. Gov' T CooE ANN. §
2001. 146.



of the Comm ssioner’s decision. Garcia failed to take action
wthin this period. Mreover, when Garcia did file her suit, it
was not in a Travis County district court. Therefore, the
district court was correct in granting sumrary judgnent on the
state law cl ai ns because it was wi thout jurisdiction on such
clains. See Gounds v. Tolar |Indep. School Dist., 707 S.W2d at
893.

B. Federal Law d ai ns

Garcia’'s federal law clains are |ikewi se insufficient to
survive BISD s sunmary judgnment notion

Garcia alleges that her term nation was the result of her
criticismof Csneros’s allegedly illegal hiring of a famly
menber to a position with BISD. To establish a violation of the
First Amendnent, Garcia nust show that her speech was protected.
See Dodds v. Childers, 933 F.2d 271, 273 (5th Gr. 1991). “A
public enpl oyee’s speech is entitled to judicial protection under
the First Anmendnent only if it addresses a matter of ‘public
concern.”” |d. (citing Connick v. Myers, 461 U S. 138, 147
(1983). Garcia's speech did not address a matter of public
concern. See id. at 274 (holding that an enpl oyee’s speech
addressing the issue of nepotismwas not sufficiently a matter of
public concern to state a violation of the First Amendnent).

Even if the speech has a m xed notive, both a personal

grievance and an issue of public inport, Garcia nust show that



she spoke predom nantly as a citizen in order to trigger First
Amendnent protection. See id. Garcia has failed to show in the
summary judgnent evidence that her speech was primarily notivated
by her role as a citizen or that it would be of “relevance to the
public’s evaluation of the performance of governnental agencies.”
See id. at 273 (quoting Day v. South Park |Indep. School Dist.,
768 F.2d 696, 700 (5th Gr. 1985)). As a threshold matter,
Garcia has the initial burden of show ng such protected speech.
See M. Healthy Cty School Dist. Bd. of Educ. v. Doyle, 429 U S.
274, 287 (1977).

Moreover, the fact that Garcia s coments resulted in a
newspaper article is insufficient to establish, as a matter of
| aw, that her speech was on a matter of “public concern.” Cf
Ayoub v. Texas A & MUniv., 927 F.2d 834, 837 (5th CGr. 1991),
(quoting Terrell v. Univ. of Tex. Sys. Police, 792 F.2d 1360,
1362 (5th Gr. 1982) (noting that “the nere fact that the topic
of the enpl oyee’s speech was one in which the public m ght or
woul d have had a great interest is of little nonent”).

| V. CONCLUSI ON

For the foregoing reasons, we AFFIRM



