IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-41262

SHAWN ERI C MCGEE
Pl ai ntiff-Appellant,
ver sus
D. HORTON, Warden Beto |, ET AL,
Def endant s,

UNI DENTI FI ED HODGES,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6: 95- CV-930)

Decenber 29, 1999

Bef ore H GG NBOTHAM and SM TH, Circuit Judges, and DUPLANTIER 1,
District Judge.

PER CURI AM:

Shawn Eric McGee, a Texas state inmate, filed a pro se
conpl ai nt agai nst various correctional officers, including Captain
Wl don Hodges, seeki ng danmages under 42 U. S. C. 81983 for viol ations
of plaintiff’s civil rights, including the failure to protect him

fromassaults by other inmates. Pursuant to 28 U S.C. 8636(c) (1),

District Judge of the Eastern District of Louisiana,
sitting by designation.

Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



the parties consented to the conduct of all proceedings by the
magi strate judge. The nmagi strate judge dism ssed, as frivol ous,
all of plaintiff’s clains except the claimalleging that Captain
Hodges denonstrated deli berate indifference for plaintiff’s safety.
McCGee appeal ed the dismssal of those other clains; the dismssal
was af firmed. McGee v. Horton, No. 96-41262 (5" Cir. July 1, 1997).
The magi strate judge granted summary judgnent in favor of Captain
Hodges, the sole renmining defendant, and dism ssed plaintiff’s
suit. Plaintiff appeals.

Ten days before counsel for defendant filed the notion for
summary judgnent, plaintiff notified the clerk of the district
court in witing that his address had changed and provided the
clerk with his new address. Plaintiff alleges that he notified
def endant’ s counsel of the change of address; however, the record
contai ns no evidence of such notice. Defendant’s counsel el ected
not to respond to the appeal; hence we assune that he received
noti ce of the address change.

A nmotion for sunmmary judgnent shall "be served at |east 10

days before the tine fixed for hearing.”" Fed. R CGv.P. 56(c). Rule

5(b) of the Federal Rules of G vil Procedure provides that
"[wW henever under these rules serviceis  required . . . [it] shall
be made by . . . mailing it to the attorney or party at the

attorney’s or party’'s last known address[.]"

Def endant served a copy of the notion for summary judgnent on
plaintiff at his prior address, not at plaintiff’'s |last known
address as indicated in the record. It is undisputed that

plaintiff did not receive a copy of the notion for summary judgnent



prior to the granting of the notion by the magistrate judge.
Because defendant failed to serve the notion for summary
j udgnment upon plaintiff, he had no opportunity to respond to the
motion, and thus the sunmmary judgnent nust be set aside. The
judgnent granting defendant’s notion for summary judgnent is
reversed. The case is remanded to the district court wthout
prejudice to defendant’s right to reurge his notion for sunmary

judgnent after providing proper notice of the notion to plaintiff.



