IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50111
Conf er ence Cal endar

GUADALUPE SAMPAYOQ,
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR, TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE
| NSTI TUTI ONAL DI VI SI ON; DAN MORALES,
Attorney General,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-95-CV-401

Decenber 11, 1196
Bef ore W ENER, BARKSDALE, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Guadal upe Sanpayo, #100237, appeals fromthe district
court's denial of his petition for wit of habeas corpus pursuant
to 28 U.S.C. § 2254. Sanpayo argues that his trial counsel was

ineffective for failing to obtain a tinely subpoena for a co-

defendant and for failing to investigate and interview potenti al

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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W tnesses. He also argues that the district court abused its
discretion by failing to allow himto anmend his habeas petition
to present a new theory of defense. W have carefully reviewed
the record and the briefs. Sanpayo’s ineffective-assistance
clains fail because he has not denonstrated that the state
courts’ determ nation was the result of “an unreasonabl e
application of clearly established Federal |aw, as determ ned by
the Supreme Court[.]” 28 U S.C. 8§ 2254(d)(1). Nor did the
district court abuse its discretion by denying Sanpayo | eave to

anend his petition. See Townsend v. Sain, 372 U S. 293, 317

(1963) (claimof factual innocence not of itself a constitutional

i ssue upon whi ch habeas relief may be granted), overruled on

ot her grounds by Keeney v. Tamayo-Reyes, 504 U. S. 1 (1992).

AFFI RVED.



