IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50242
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
M CHAEL ANTHONY JOHNSQON,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W 95-CA-270
February 21, 1997
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

M chael Johnson appeals the district court’s denial of his
notion pursuant to 28 U S.C. § 2255 wherein he argued, inter
alia, that the district court m sapplied the career-offender
provi sions of the Sentencing Cuidelines and that his counsel was
ineffective for failing to argue such at sentencing.

The two prior convictions which designated Johnson as a
career offender were separated by an intervening arrest. Thus,
the convictions could not have been considered rel ated under any

set of factual criteria set forth by Johnson. See U S S G

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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8§ 4A1.2(a)(2), coment. (n.3); United States v. Fitzhugh, 984

F.2d 143, 146-47 n.15 (5th Gr.), cert. denied, 510 U S. 895

(1993). Trial counsel was not deficient for failing to make an
argunent that woul d have been legally neritless. Smth v.

Puckett, 907 F.2d 581, 585 n.6 (5th Cr. 1990), cert. denied, 498

U S 1033 (1991). The district court’s judgnent is AFFI RVED
To the extent that a certificate of appealability (COA) nay be
required, it is DEN ED



