IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50256
USDC No. W 95-CV-368

VERNON KI NG JR.,
Pl ai ntiff-Appellant,
ver sus
L. DONDY, Captain; JOSE VEGA
W LEY NI CHOLES; RI CHARD BREW NGTON
LEW S SAUNDERS; LI SA J. MANNI NG
DENNI S POLK, Sgt.; WLLI AM GREEN, Lt.
JAMES D. EASLEY; JOHNNY SM TH, Capt.
RI CHARD C. TEDFORD;, GLENN W WOODARD;
D. BENOT, Lt.,
Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Western District of Texas

July 16, 1996
Bef ore H G3 NBOTHAM SM TH and STEWART, Circuit Judges.
PER CURI AM *

Vernon King, Jr., Texas prisoner #590316, noves this court
for leave to proceed in forma pauperis (I FP) on appeal fromthe
di sm ssal without prejudice of his 42 U S.C. 8§ 1983 action
pursuant to Fed. R CGv. P. 41(b). King argues that prison
officials interfered wwth his legal mail, preventing himfrom

filing an anended conplaint as directed by the district court.

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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King has not shown that his position as a |itigant was prejudiced
as the district court dism ssed his action w thout prejudice and
he has not argued that his action is now barred by the statute of

limtations. See Wl ker v. Navarro County Jail, 4 F.3d 410, 413

(5th Gr. 1993). The facts in his conplaint indicate that the
conpl ai ned of incidents occurred in 1995 within the two-year
statute of limtations applicable to 8 1983 actions arising in

Texas. See Tex. Cv. Prac. & Rem Code § 16.003(a)(West 1986).

See also Omens v. Ckure, 488 U. S. 235, 249-50 (1989); Burrell v.
Newsone, 883 F.2d 416, 418 (5th CGr. 1989).

King al so contends that prison officials retaliated against
himfor filing prison grievances, and that Judge Walter Smth,
the district court judge, refused to reinstate his action because
he was bi ased agai nst King. Because King does not brief these
clains beyond nerely stating them he has failed to preserve them

for appeal. See Brinkmann v. Dallas County Deputy Sheriff Abner,

813 F.2d 744, 748 (5th Cr. 1987).

King has filed a notion for extraordinary relief requesting
that the court investigate his allegations that prison guards
have threatened to harmhimif he does not w thdraw certain
prison grievances, and asks that the court issue an order
transferring himto another unit. The court of appeals is not
properly equip to play the role of factfinder in the first

i nstance. See Stuart v. Spadenman, 772 F.2d 1185, 1196 (5th Cr

1985). King's request for a transfer anounts to a request for a
mandanus agai nst a state official which a federal court |acks the

power to issue. See Moye v. Cerk, DeKalb County Superior Court,
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474 F.2d 1275, 1276 (5th G r. 1973). King s notion for
extraordinary relief is DEN ED
King’ s appeal presents no issue of arguable nerit and is

thus frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th

Cir. 1983). Because he has not raised a nonfrivol ous issue on
appeal, his notion for IFP is DEN ED and his appeal is DI SM SSED
See 5th Cr. R 42.2. King is cautioned that any additiona
frivol ous appeals filed by himor on his behalf will invite the
i nposition of sanctions. To avoid sanctions, King is cautioned
further to review any pendi ng appeals to ensure that they do not
rai se argunents that are frivol ous because they have been
previously decided by this court.
| FP MOTI ON DENI ED; OTHER MOTI ON DENI ED; APPEAL DI SM SSED;
SANCTI ON WARNI NG | SSUED



