IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50269
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ver sus

RAMON ALBERTO PADI LLA- GALLARDG,
a. k. a. Danny Sabal as

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-95-CR-190

 October 24, 1996
Before PCOLI TZ, Chief Judge, and JOLLY and H GE NBOTHAM GCircuit Judges.
PER CURI AM *

Ranmon Al berto Padill a-Gall ardo appeal s the sentence i nposed
subsequent to his plea of guilty to reentry into the United
States after deportation. Padilla-Gallardo first argues that the
district court erred in using the statutory maxi numof 18 U S. C

8§ 1326(b)(2) because the indictnent did not allege that his

deportation had been subsequent to the conm ssion of an

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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aggravated felony. Title 18 U.S.C. § 1326(b) is a sentence
enhancenent provision rather than an i ndependent crim nal
of fense; thus, it need not be alleged in the indictnent. United

States v. Vasquez-Overa, 999 F.2d 943, 945 (5th Cr. 1993), cert

denied, 510 U. S. 1076 (1994). In his reply brief, Padilla-

Gal lardo invites the court to reconsider its decision in Vasquez-
O vera en banc. W decline to consider the request as it is
untinely under Rule 35 of the Federal Rules of G vil Procedure
and does not conply with this court’s local rules. See 5th Gr.
R 35. 2.

Padi | | a- Gal | ardo next argues that the court erred in denying
hi ma two-1|evel reduction for acceptance of responsibility. It
was not clear error for the district court to determ ne that
Padi |l a- Gl l ardo’ s statenents to an INS agent and ot her behavi or
were inconsistent with his acceptance of responsibility.

US S G 8§ 3E1.1, coment. (n.3).

AFFI RVED.



