IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50364
Conf er ence Cal endar

FREDDI E LOU S BREVEER
Pl ai ntiff-Appellant,

ver sus
FAWN D. CARL; RAUL MATA, Captain,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W96-CV-11

June 17, 1997
Before SMTH, STEWART, and DENNIS, G rcuit Judges.
PER CURI AM *

Freddi e Louis Brewer, # 293568, appeals the dism ssal of his
42 U.S.C. § 1983 civil rights conplaint. He has filed a notion

for leave to proceed in forma pauperis (IFP) on appeal. The

nmotion for |leave to appeal IFP is GRANTED. The PLRA requires a
prisoner appealing IFP in a civil action to pay the full anopunt
of the filing fee, $105. As Brewer does not have funds for

i mredi ate paynent of this fee, he is assessed an initial partial

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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filing fee of $2.10 in accordance with 28 U . S.C. 8§ 1915(b)(1).
Fol |l ow ng the paynent of the partial filing fee, funds shall be
deducted from Brewer’s prisoner account until the full filing fee
is paid. I|d.

| T IS ORDERED t hat Brewer authorize the appropriate prison
authorities to wwthdraw the initial partial filing fee fromhis
prison trust fund account in accordance with the procedures
required by the prison and to forward paynent of the initial
partial filing fee to the Cerk of the District Court for the
Western District of Texas. The initial partial filing fee nust
be received by the Cerk of the District Court within 30 days
fromthe date of this opinion.

| T IS FURTHER ORDERED t hat the agency havi ng custody of
Brewer’s inmate account shall, in accordance with 28 U S.C
8 1915(b)(2), collect the remai nder of the $105 filing fee and
forward to the Cerk of the District Court for the Wstern
District of Texas nonthly paynents of 20 percent of the
proceedi ng nonth's inconme each tinme the anmount in Brewer’s
account exceeds $10.

Brewer argues that the district court abused its discretion
in relying upon his state court proceeding to dism ss his case;
that his claimof [ack of notice states a cause of action; that
the district court abused its discretion by |aying the blanme on
himfor the lack of notice; and that the district court erred by

not considering the nerits of his cause of action. Brewer’s
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good-tine credits were restored on appeal fromhis disciplinary
proceedi ng, and he has previously filed a 8 1983 claimarising
out of this set of facts in state court. W consider this

lawsuit to be malicious due to repetitiveness. See Bailey v.

Johnson, 846 F.2d 1019, 1021 (5th Cr. 1988).
Brewer’s appeal is wthout arguable nerit and, thus,

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Because the appeal is frivolous, it is DI SM SSED. See
5th CGr. R 42.2. Brewer is cautioned that any future frivol ous
appeals filed by himor on his behalf will invite the inposition
of sanctions. Brewer is cautioned further to review any pendi ng
appeal s to ensure that they do not raise argunents that are
frivol ous.

| FP GRANTED; APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



