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Before JONES, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

Before us are two matters raised by Darrell Lennard
Bates, Texas inmate #530855, which contest his qguilty-plea
conviction and sentence for filing a federal tax return with fal se
and fraudulent statements in violation of 26 U S.C. § 7206. Hi's
earlier notice of appeal relates to the district court’s June 11

1996 order denying Bates’s notion for nodification of the plea

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



agreenent wunderlying his federal conviction or, alternatively,
| eave to be rel eased fromthe binding nature of the plea agreenent.
The latter appeal is fromthe court’s order entered Septenber 16,
1996, which denied Bates’s request for appointnment of counsel and
his conplaint of ineffective assistance of counsel prior to
conviction and on appeal. Both of these notions essentially seek
federal habeas relief pursuant to U S.C. 8§ 2255. W deny Bates’s
appeal from the first order as not warranting a certificate of

appeal ability, and as to the successive “habeas petition,” we deny
perm ssion to pursue it.

A brief further explanation of our ruling is in order.
Bates pleaded gquilty and received a thirty-six nonth term of
i nprisonment, to be served consecutively to his present confi nenent
inthe Texas State prison systemfor an unrel ated conviction. This

court affirnmed the federal guilty-plea conviction and sentence on

appeal, United States v. Bates, No. 95-50111 (5th Cr. Sept. 21

1995) (unpublished). This court al so dism ssed Bates’ s appeal from
the denial of a notion requesting the federal sentence to run
concurrently with his state sentence and for other relief,

characterizing the notion as “innomnate.” United States v. Bates,

No. 96-50093 (5th Cr. June 12, 1996) (unpublished).

On June 7, 1996, Bates noved in the district court for
nmodi fication of the plea agreenent wunderlying his federa
conviction or for | eave to be rel eased fromthe plea agreenent. He

asserted that counsel at trial and on appeal rendered ineffective
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assi stance by erroneously assum ng that the district court accepted
his plea agreenent. The district court denied the notion, noting
that it had accepted Bates’'s guilty-plea, sentenced him and
entered final judgnent in 1995. Bates filed a tinely notice of
appeal .

On Septenber 13, 1996, Bates filed a notion entitled
“Def endant Request Appointnment of Counsel for Hearing on
Def endant’ s Motion Because U.S. District Judge and U. S. Gover nnent
Failed to Enforce the Laws Under U . S.C A Title 26, U S.C. Internal
Revenue Code(s) in its Entirety(s) 7206(1) and O hers Known and
Unknown in Violations of the Laws and I ncorrect Applying CGuidelines
and Order.” The district court denied this notion, and Bates again
appeal ed.

To the extent both of the matters now on appeal seek

relief from Bates's federal conviction, they are habeas corpus

petitions under 8 2255, and we will treat themas such. Although
the district court did not nention it, the appeal of these matters
is governed by the Anti-Terrorismand Effective Death Penalty Act
of 1996 (AEDPA), which becane effective April 24, 1996. According
to AEDPA, Bates may not appeal the district court’s June 11 order
without a certificate of appealability, which, however, my be
entered by a circuit judge. 28 U S. C 8§ 2253(c) (Supp. 1996), as
anended by AEDPA. A certificate of appealability nust indicate
whi ch specific issue or issues present a substantial show ng by the
petitioner of the denial of a constitutional right. 28 U. S.C
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8§ 2253(c)(3) (Supp. 1996). Bates cannot nmake this showi ng. To the
extent we understand his conplaints, the contention that the
district court never accepted his guilty plea is contrary to the
district court’s explicit statenent, as well as the underlying
judgnent, and is frivolous. Bates’'s ineffective assistance of
counsel claim predicated on the guilty plea point, is |ikew se
frivolous. No certificate of appealability is warranted.

Bates’s appeal of the Septenber 16, 1996 order falls
under the rules for successive habeas petitions as enacted by
AEDPA, and requires authorization in this court of appeals for
Bates to proceed in the district court. Bates nmade no such notion
inthis court, and the district court neglected to consi der AEDPA' s
applicability. Nonet hel ess, we may treat Bates's appeal as a
motion to file a successive habeas petition. On that basis, it is
frivolous for the sane reasons that we deny a certificate of
appeal ability. In addition, Bates cannot satisfy the stringent
standards required by AEDPA for the allowance of second or
successi ve habeas petitions. See 28 U. S.C. § 2255, as anended
(Supp. 1996).

For the foregoing reasons, we deny certificate of
appeal ability and di sm ss Bates’s appeal of the June 11, 1996 order
of the district court; we al so deny Bates’s notion for a successive
habeas application, which derives fromhis appeal of the court’s

Septenber 16, 1996 order.



COA DENI ED and appeal DI SM SSED; notion for successive

habeas petition DEN ED



