IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50571
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CURTI S SM TH,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-95-CR-226-1

MRy 28, 1997
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PER CURI AM *

Curtis Smth appeals fromhis conviction followng a jury
trial for the offense of possession with intent to distribute
cocai ne base. He asserts error in the introduction of evidence.
The first stemmng fromthe denial of his notion to suppress and
the second fromthe introduction of evidence relating to his

menbership in a gang. W find no nerit in his argunents and

affirmhis conviction and sent ence.

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



Smth argues that the district court erred in denying his
nmotion to suppress statenents which he nmade follow ng his
detenti on because they were the result of the coercive conduct of
the arresting authorities. Because Smth did not object to the
factual findings of the magistrate judge nade after hearing the
nmotion to suppress, he may attack the findings for plain error

only. Nettles v. Wainwight, 677 F.2d 404, 408 (5th Gr. 1982)

(en banc). Smth has not denonstrated that the factual findings
of the magistrate judge constitute clear or obvious error that
affected his substantial rights or the fairness, integrity, or

public reputation of the judicial system See United States v.

Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en banc). Based
on those factual findings, we nmake the | egal determ nation that
under the totality of the circunstances, Smth's statenents were
voluntarily made and were not the result of coercive police

conduct. See United States v. Rayner, 876 F.2d 383, 386 (5th

Cir. 1989).

Finally, the district court did not abuse its discretion in
allowi ng the Governnent to present evidence of Smth’s gang
menbership follow ng the presentation of Smth’s direct
testinony. The evidence was properly admtted under Fed. R
Evid. 404(b) because it was probative of Smth's intent to
di stribute crack cocai ne and of his know edge that drugs were

|l ocated in the house where he was det ai ned. See United States V.

Bl ake, 941 F.2d 334, 339 (5th Cr. 1991). The evidence was al so
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properly admtted as inpeachnent evidence. See United States v.

Ri ggio, 70 F.3d 336, 339 (5th Cr. 1995), cert. denied, 116 S

Ct. 1366 (1996).

Further, even assumi ng that the introduction of the
extrinsic evidence was error, it was harm ess error in |ight of
the ot her overwhel m ng evidence of Smth's guilt presented at the

trial. See United States v. Rodriguez, 43 F.3d 117, 123 (5th

Cr.), cert. denied, 115 S. C. 2260 (1995).

AFFI RVED.



