IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50586
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,
vVer sus
ROBERT MARTI NEZ- G LL,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court

for the Western District of Texas
USDC No. SA- 96- CA- 266

_Decenber 4, 1997
Before KING JOLLY and DENNI'S, G rcuit Judges.
PER CURI AM *

The notion by Robert Martinez-GIllI (GIll), federal innmate
#24434- 149, is construed as a request for panel reconsideration
of our prior review of the single-judge order denying a

certificate of appealability (COA). |IT IS ORDERED that the

motion is GRANTED. In light of Lindh v. Murphy, 117 S. C. 2059,

2068 (1997), GIl was not required to obtain a COAto bring his
appeal fromthe denial of the 28 U . S.C. § 2255 notion, which was

filed in March 1996

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Further briefing is unnecessary. See Fed. R App. P. 28.
For essentially the sane reasons as expl ained by the district

court inits order of dismssal, see GIll v. United States,

No. SA-96-CA-266 (WD. Tex. May 29, 1996), we conclude that the
district court did not abuse its discretion in dismssing the
§ 2255 notion as an abuse of the § 2255 procedure. To the extent
that G Il argues that the Governnent suborned perjury and coerced
the making of the recanting affidavit, the clains raised in
Gll's Fed. R Gv. P. 60(b) notion, this argunent is not
properly before the court. @GlIl failed to amend his notice of
appeal to include the denial of the Rule 60(b) notion. See Fed.
R App. P. 3(c) & 4(a).

MOTI ON GRANTED. CORDER DENYI NG COA RESCI NDED.  AFFI RVED.



