IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50708
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
BYRON LAMONTE MCCUTCHEQN,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court

for the Western District of Texas
USDC No. W 95- CA-228

February 23, 1998
Bef ore W ENER, BARKSDALE and EM LIO M GARZA, Circuit Judges.
PER CURI AM *

Byron Lanonte McCutcheon, federal prisoner # 60246-080,

requests permssion to proceed in forma pauperis (I FP) on appeal

fromthe district court’s judgnent dismssing his 28 U S. C

§ 2255 notion. MCutcheon contends that counsel on direct appeal
provi ded i neffective assistance by failing to challenge the
district court’s estimate of the drug quantity attributable to
McCut cheon, the district court’s alleged failure to make findi ngs

in accordance with Fed. R Cim P. 32, and the district court’s

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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determ nation of MCutcheon’s sentence by using crack cocai ne
rat her than powder cocaine. MCutcheon also contends that the
district court erred in determning that his ineffective
assi stance clains were procedurally barred and in dismssing his
§ 2255 notion w thout conducting an evidentiary hearing.

We have reviewed the record, the district court's thorough
opi ni on, and McCutcheon’s brief and find no nonfrivol ous issues

for appeal. See McCutcheon v. United States, No. W95-Ca-228

(WD. Tex. Jul. 2, 1996). MCutcheon abandoned any chal |l enge to
his claimthat his conviction was barred by doubl e jeopardy and

to the district court’s determ nation that his sentencing issues
were procedurally barred by failing to assert and brief the

issues in this court. See Hobbs v. Bl ackburn, 752 F.2d 1079,

1083 (5th Gr. 1985)(errors not raised and not briefed on appea
are abandoned).
As an appeal would have no nerit, the notion for |eave to

proceed IFP is DENIED. See Carson v. Polley, 689 F.2d 562, 586

(5th Gr. 1982). The appeal is DISMSSED. See 5th CGr. R 42. 2.

| FP DENI ED. APPEAL DI SM SSED



