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Appeal fromthe United States District Court
for the Western District of Texas
(A-96-CV-70)

June 26, 1998
Before JONES, STEWART, and DENNI'S, G rcuit Judges.
EDI TH H JONES, Circuit Judge:”

Several operating contractors involved with Texas’'s
former vehicle em ssions testing programsued the state and vari ous
state officials on a plethora of clains after the Texas | egislature
di sconti nued the program The defendants noved to dism ss the case
on the ground of Eleventh Arendnent inmmunity. The district court
denied the notion to dismss, and the defendants appeal ed. W
affirmin part, reverse in part, and renand.

| . Background
A.  Facts

Bet ween 1991 and 1995, the State of Texas acted to
inplement a vehicle emssions testing program in certain
metropolitan areas of the state. In 1993, the state contracted
wth Tejas Testing Technology One, L.C., and Tejas Testing
Technol ogy Two, L.C., (collectively “Tejas”) to operate the testing
program | n 1995, however, the state canceled the programw th the
passage of S.B. 178. Tejas then sued the Texas Natural Resources

Conservation Conmm ssion (“TNRCC’) and various state officials in

Pursuant to 5TH CR. R 47.5, the Court has determ ned t hat
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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their official capacity (“State Oficials”)! (collectively “State”)
in state court for breach of contract and nunerous other state and
federal causes of action. Shortly thereafter, Tejas declared
bankr upt cy. The case was renoved to bankruptcy court and
subsequently transferred to federal district court after the
reference was W thdrawn. During this tinme, the operating
contractors,? with whom Tejas had contracted to operate its
em ssions testing centers, intervened as plaintiffs against the
St at e.

The State subsequently filed notions to dismss Tejas’s
and the operating contractors’ conplaints, asserting its Eleventh
Amendnent i mmunity. In particular, the State Oficials argued that
al though the two conplaints couched their requests for relief in
the formof prospective declaratory and i njunctive relief under Ex
parte Young, the real nature of the relief sought was retroactive
nmoney damages for breach of contract—a suit barred by the El eventh
Amendnent. The State Oficials contended that Ex parte Young coul d
not apply unless Tejas and the operating contractors could identify
sone form of prospective relief that would be neaningful to them

The district court denied the notions to dism ss.

! The state officials were the three TNRCC comi ssi oners, the
executive director of the TNRCC, the director of the Texas
Departnent of Public Safety, the director of the Texas Depart nent
of Transportation, and the attorney general.

2 The operating contractors are collectively identified in
two groups: (1) the Sout heast Regi on Qperating Contractors, and (2)
the Operating Contractors.



Tej as eventually settled its dispute with the State. As
a consequence, the appeal now before this court concerns only the
State Oficials and the operating contractors. The precise issue
we address is the propriety of the district court’s denial of the
motion to dismiss the operating contractors’ conplaint as it
pertains specifically to the State Oficials.

B. Operating Contractors’ Causes of Action?

The operating contractors assert the foll owi ng causes of
action against the State Oficials in their First Anended
Conpl aint.* Each cause of action is followed by the nature of the

relief sought.

1. breach of contract agai nst TNRCC (noney damages)

2. third party beneficiary claim against TNRCC (noney
damages)

Decl aratory relief that S. B. 178:
3. violates the Texas Constitution because it is a

“special law (declaratory relief)

3 Before the State filed its notion to dismss, the operating
contractors’ conplaint contained only state law clains. After the
State filed its notion to dismss, the operating contractors filed
their “First Amended Conplaint” to add nunerous federal clains.
Al t hough the district court did not directly address the operating
contractors’ First Amended Conplaint (and thus the operating
contractors’ federal clains) in denying the State’s notion to
dismss, the district court did directly address the substance of
the operating contractors’ federal clainms, because the exact sane
clains were contained in Tejas’s conplaint. Because the district
court addressed the applicability of the Eleventh Anmendnent to
every clai mnmade by the operating contractors—although soneti nes
in the context of Tejas—+t is unnecessary to remand the case to
the district court for further consideration.

4 The nunber assigned to the sunmary of each cause of action
inthis section is identical to the nunber assigned to that cause
of action in the operating contractors’ First Amended Conpl aint.
For sinplicity, this opinion will refer to each cause of action by
nunber t hroughout.



4. is an unconstitutional bill of attainder under both
the Texas and U S. Constitutions (declaratory

relief)

5. i's an unconstitutional inpairnment of contract under
both the Texas and U S. Constitutions (declaratory
relief)

6. is an unconstitutional retroactive |aw under the

Texas Constitution, which gives rise to a § 1981
claim against the State (no request for specific
relief)

7. violates the operating contractors’ civil rights
under the Texas and U.S. Constitutions by inpairing
their contract rights (noney damages, declaratory
relief, and injunctive relief)

8. is an unconstitutional taking under the Texas and
U.S. Constitutions (noney damages and decl aratory
relief)

9. violates the Comrerce O ause of the U S

Constitution (declaratory and injunctive relief)
10. violates the Supremacy Cause of the U S
Constitution (declaratory and injunctive relief)

11. § 1983 action for deprivation of federal rights (noney
damages and i njunctive relief)

12. declaration that the operating contractors’ further
performance i s excused based on the State’s conduct to
date (declaratory relief)

13. declaration that the illegality of the State’s action in
enacting S.B. 178 does not excuse performance by the
TNRCC and the State Oficials under the em ssions
contracts (declaratory relief)

14. declaration that S.B. 178 is void because of its
constitutional infirmties (noney damages and decl aratory
relief)

1. Analysis
A. Jurisdiction & Standard of Review
This court has jurisdiction to consider an interlocutory
appeal fromthe denial of a notion to dism ss based upon El eventh
Amendnent i nmunity. See Puerto Rico Aqueduct & Sewer Auth. v.
Metcalf & Eddy, Inc., 113 S. . 684 (1993); Earles v. State Board
of Certified Public Accountants, 139 F.3d 1033, 1036 (5th Cr.
1988). We review a district court’s denial of a notion to dism ss

de novo, accepting all of the facts asserted in the plaintiff’s



conplaint as true. See Jackson v. City of Beaunont Police Dep't,
958 F.2d 616, 618 (5th Cr. 1992). The notion may be granted
““only if it appears that no relief could be granted under any set
of facts that could be proven consistent with the allegations.’”
| d. (quoting Baton Rouge Bldg. & Constr. Trades Council v. Jacobs
Constructors, Inc., 804 F.2d 879, 881 (5th Cr. 1986)).
B. Ex parte Young

“Young established the principle that the Eleventh
Amendnment does not bar a suit in federal court against a state
official to enjoin his enforcenent of a state law alleged to be
unconstitutional.” Anmerican Bank & Trust Co. v. Dent, 982 F.2d
917, 920 (5th Cr. 1993). The Ex parte Young doctrine “ensures
that state officials do not enploy the Eleventh Amendnent as a
means of avoiding conpliance with federal |aw.” Puerto Rico
Aqueduct, 113 S. C. at 688; see also 17 CHARLES ALAN WRI GHT, ET AL.,
FEDERAL PRACTICE & PROCEDURE 8§ 4232 (2d ed. 1988 & Supp. 1998).
However, Young “does not foreclose an El eventh Anendnent chal | enge
where the official action is asserted to be illegal as a matter of
state |l aw al one.” Papasan v. Allain, 106 S. C. 2932, 2940 (1986)
(citing Pennhurst State Sch. & Hosp. v. Halderman, 104 S. Ct. 900,
910-11 (1984)). “I'n such a case, federal supremacy is not
i nplicated because the state official is acting contrary to state
law only.” 1d. Therefore, “Young and Edel man are i napplicable in
a suit against state officials on the basis of state law’”

Pennhurst, 104 S. C. at 911.



In addition, “Young cannot be extended to permt a suit
for equitable nonetary restitution fromthe state treasury for a
past breach of a legal duty . . . .” Anmerican Bank & Trust Co.
982 F.2d at 920 (citing Edel man v. Jordan, 94 S. C. 1347, 1355-60
(1974)). Rat her, Young permts only prospective injunctive or
declaratory relief. Seeid. (citing Pennhurst, 104 S. C. at 909);
see also Saltz v. Tennessee Dep’'t of Enploynent Sec., 976 F. 2d 966,
968 (5th Gr. 1992) (stating that for Ex parte Young to apply, the
“suit nust be brought agai nst individual persons in their official
capacities as agents of the state and the relief sought nust be
declaratory or injunctive in nature and prospective in effect”).

(1) State-law d ains

The operating contractors’ cause of action No. 3 deals
solely wth an issue of state |aw Therefore, it cannot fall
within Ex parte Young. This cause of action is dism ssed pursuant
to the El eventh Amendnent.

The operating contractors’ causes of action Nos. 4, 5, 6,
7, and 8 deal, in part, with whether S.B. 178 is unconstitutional
under certain provisions of the Texas Constitution. To the extent
that these causes of action turn on issues of state |aw al one,
they cannot fall within Ex parte Young and are di sm ssed pursuant
to the El eventh Amendnent.

(2) Nature of Relief Sought

The i ssue before this court on the operating contractors’

remai ning causes of action is whether the relief sought is

declaratory or injunctive in nature and prospective in effect, or



whet her —when al | of the operating contractors’ inprecise pleading
| anguage is renoved to reveal the real nature of this case—the
relief sought is essentially retroactive nonetary danages. The
Suprene Court, in addressing a simlar inquiry, has stated:

Consequent |y, Young has been focused on cases in which a
violation of federal law by a state official is ongoing
as opposed to cases in which federal I|aw has been
violated at one tine or over a period of tinme in the
past, as well as on cases in which the relief against the
state official directly ends the violation of federal | aw
as opposed to cases in which that relief is intended
indirectly to encourage conpliance with federal |aw
through deterrence or directly to neet third-party
interests such as conpensation. As we have noted:
“Renmedi es designed to end a continuing violation of
federal law are necessary to vindicate the federal
interest in assuring the supremacy of that |aw But
conpensatory or deterrence interests are insufficient to
overcone the dictates of the El eventh Amendnent.”

Relief that in essence serves to conpensate a party
injured in the past by an action of a state official in
his official capacity that was illegal under federal |aw
is barred even when the state official is the nanmed
def endant . This is true if the relief is expressly
denom nated as danages. It is alsotrueif therelief is
tant anount to an award of damages for a past viol ation of
federal |law, even though styled as sonething else. On
the other hand, relief that serves directly to bring an
end to a present violation of federal law is not barred
by the El eventh Anendnent even though acconpanied by a
substantial ancillary effect on the state treasury.

Papasan, 106 S. C. at 2940 (internal citations and footnotes
omtted). The Court went on to state:

For El eventh Amendnent purposes, the |ine between
permtted and prohibited suits will often be indistinct:
“[T]he difference between the type of relief barred by
the El eventh Anmendnent and that permtted under Ex parte
Young wi Il not in many instances be that between day and
ni ght.” In discerning on which side of the line a
particular case falls, we |look to the substance rather
than to the formof the relief sought, and will be gui ded
by the policies underlying the decision in Ex parte
Young.



| d. at 2940-41 (internal citations omtted). The State Oficials’
assertion that injunctive relief is inpracticable, and therefore a
pl eadi ng ruse, because the operating contractors cannot possibly
performthe contract, is unpersuasive at this point. The argunent
depends on facts outside the pleadings for purposes of the notion
to dism ss.

The operating contractors’ causes of action Nos. 1 and 2
deal with breach of contract and third-party beneficiary clains.
These two causes of action are straightforward clains for
retroactive nonetary damages for the breach of a past |egal duty.
As such, if directed at the State Oficials, they do not fall
within Ex parte Young and should be dism ssed. However, because
causes of action Nos. 1 and 2 are expressly franed agai nst only the
TNRCC, we do not reach this issue.

To the extent that the operating contractors’ causes of
action Nos. 8 and 11 seek retroactive nonetary damages, they are
di sm ssed pursuant to the El eventh Anmendnent.

Finally, the operating contractors’ causes of action Nos.
4 to 14 all seek, at least on their face, prospective declaratory
or injunctive relief for a continuing violation of federal |aw.?
Whet her there is any nerit to these clains is far fromclear, if
for no other reason than it appears doubtful whether there exists
a contractual relationship between the operating contractors and

the State of Texas. More inportantly, whether these clains are

5 To the extent that this opinion has already addressed
causes of action Nos. 4, 5, 6, 7, 8, and 11, the follow ng part of
this opinion does not apply to them
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truly for prospective declaratory or injunctive relief s
uncertain. The State Oficials argue that there is no neani ngful
declaratory or injunctive relief available to the operating
contractors and that this suit is essentially a suit for
retroacti ve noney damages di sgui sed in a careful |y worded conpl ai nt
giving the appearance of an Ex parte Young action. |If this turns
out to be true upon remand and further proceedings in the district
court, these causes of action should be dism ssed pursuant to the
El eventh Amendnent. A suit for retroactive noney damages agai nst
a state official in his official capacity is barred by the El eventh
Amendnent and does not fall within the Ex parte Young exception.
However, for the present purpose of determ ning whether the
district court properly denied the State Oficials’ notion to
dism ss, the operating contractors have stated in causes of action
Nos. 4 to 14 clains that -- on their face -- fall wthin Ex parte
Young. To the extent that these causes of action are clains
agai nst individual state officials for prospective declaratory and
injunctive relief in the face of a Texas law (S.B. 178) alleged to
be a continuing violation of federal law, they are not barred by
t he El eventh Anendnment. See | daho v. Coeur d’ Al ene Tri be of |daho,
117 S, C. 2028, 2040 (1997) (“An allegation of an on-going
violation of federal |aw where the requested relief is prospective
is ordinarily sufficient to invoke the Young fiction.”). [In sum
at this stage, it does not appear that no relief could be granted

to the operating contractors under any set of facts that could be
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proven consistent with the allegations contained in their First

Anended Conpl aint.®

[, Concl usi on

For the foregoi ng reasons, the district court i s REVERSED
in part, AFFIRMED in part, and this case is REMANDED for further

proceedi ngs consistent with this opinion.

6 Declaratory or injunctive relief on remand, of course, is
far fromcertain. “[A] plaintiff who has brought his case within
the Young doctrine nust still overcone the other statutory and
court-nmade barriers to such injunctions, and he nust neet the usual
equitable requirenents for an injunction. ‘[N o injunction ought
to issue against officers of a State clothed with authority to
enforce the lawin question, unless in a case reasonably free from
doubt and when necessary to prevent great and irreparable injury.’”
17 WRIGHT ET AL., Supra, 8 4232, at 569 (internal footnote omtted)
(citing Massachusetts State Grange v. Benton, 47 S. C. 189, 190
(1926)) .
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