UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

NO. 96-50897
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl aintiff-Appellee

VERSUS
ROY MARI ON JONES,

Def endant - Appel | ant

Appeal fromthe United States District Court
For the Western District of Texas
(A-94- CV-222-JN)

February 20, 1998
Before JOLLY, BENAVI DES and PARKER, Circuit Judges.

PER CURI AM *
| .
Facts & Procedural History
Appel  ant, Roy Marion Jones, fled the United States after his
April 6, 1983, indictnent for conspiracy to inport nmarijuana.

Jones was captured and jailed in Colonbia on July 29, 1983, where

"Pursuant to 5TH CTR. R 47.5, the Court has deterni ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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he was |iving under an assuned nane. |n Novenber, 1983, the United
St at es sought Jones’ extradition. Jones was subsequently convicted
in Colonmbia, resulting in a term of inprisonnent there. Jones

sentence in Colonbia was commuted on January 22, 1988, upon
condition of his |leaving the country, and on Novenber 22, 1990, he
was deported to the United States and arrested upon his arrival in
M am . Jones was tried and convicted on April 25, 1991, of
conspiracy to inport and conspiracy to distribute marijuana. The
District court sentenced Jones to consecutive five years terns for
each count. Apparently, still feeling the itch to be free, M.
Jones has filed no I ess than four appeals with this Court, two of
whi ch have been resolved on the nerits, this being the fourth

Both of the previously adjudicated appeals presented the sane or
simlar questions by different nethods.

The first appeal in 1991 was a direct appeal from his
conviction, wherein M. Jones argued that he was denied a speedy
trial, that the evidence was insufficient to convict himand that
the district court abused its discretion in sentencing him to
consecutive terns. This Court determned all of those issues
against M. Jones. United States v. Jones, No. 91-8399 (5th Cr.
March 10, 1992) (unpublished). Thereafter, on June 11, 1992, M.
Jones filed in the district court a Mdtion to Correct or Reduce
Sentence, purportedly under Fed. R Crim P. 35, claimng that the

evidence did not support his conviction and that his consecutive



sentences were an abuse of discretion. That notion was summarily
rejected by the district court, reconsidered under the then recent
Suprene Court decision in Doggett v. U S., 505 U S 647 (1992) and
rej ected again. On appeal this Court again rejected M. Jones’
argunents finding that Fed. R Cim P. 35 was an inappropriate
vehicle for challenging the nerits of one’s conviction and that the
district court did not abuse its discretion in sentencing M. Jones
to consecutive sentences. United States v. Jones, No. 92-8411 (5th
Cr. Cct. 25, 1993) (unpublished).

On March 30, 1994, M. Jones filed a Mdtion to Vacate, Set
Asi de or Correct Judgnent under 28 U.S.C. 8§ 2255 claimng for the
third time that his sentence was invalid and for the second tine
that he had been denied the right to a speedy trial. The district
court denied M. Jones 8§ 2255 petition. M. Jones appeal ed that
denial on Septenber 11, 1995, which appeal was dism ssed for
failure to pay the filing fee. United States v. Jones, No. 94-50679
(5th Gr. Cct. 28, 1994) (unpublished).

The fourth appeal, with which we are presently concerned,
started life on August 2, 1995, as a Motion to Present New Evi dence
for Reconsideration. By that Mtion for Reconsideration M. Jones
presented three old i ssues (speedy trial, insufficient evidence to

convict, and invalid sentence) and a new Brady issue.? The

2Brady v. Maryland, 373 U.S. 83 (1963), the | andmark Suprene Court
case establishingthe prosecutorial duty to discl ose excul patory evi dence
to the defense.



district court dismssed Jones’ Modtion for Reconsideration, and
this appeal followed.

On appeal this Court treated Jones’ Mdtion for Reconsideration
as a second 8§ 2255 petition subject to the constraints of Rule 9(b)
of the Rules Governing 8 2255 Proceedings regarding successive
petitions. United States v. Jones, No. 95-50715 (5th Cr. April 5,
1996) . This Court held that the district court and this Court
could not dism ss Jones’ second § 2255 petition under Rule 9(b),
because Jones’ had not been given notice of the possibility of
di sm ssal . Therefore, this Court remanded the matter to the
district court so that the district court mght review Jones
second § 2255 petition under Rule 9(b).

On remand the district court gave Jones notice that his second
§ 2255 petition m ght be dism ssed. Thereafter, the district court
found that the issues of speedy trial, sufficiency of evidence to
convict and sentenci ng shoul d be dism ssed, because they had been
previously adjudicated. Finally, the district court found that,
even i f Jones coul d show cause why he did not rai se the Brady issue
in his first § 2255 petition, no prejudice resulted from the
governnent’s al |l eged Brady violation, and therefore, Jones’ second
petition nust be dism ssed en toto under Rule 9(b) and McCl eskey v.
Zant, 499 U.S. 467, 489-96, 111 S. C. 1454, 1467-1471 (1991)(no
abuse of 8§ 2255 procedure where petitioner can show cause for

failure to assert error in prior petition and prejudice from



all eged error). Jones appealed the dismssal and this Court
granted a certificate of appealability under the Antiterrori smand
Effective Death Penalty Act on the Brady issue only.
| .
LAW & ANALYSI S
A
| ssues for Review

Initially, there is a question about what issues are properly
before this Court. The governnent argues that only the Brady issue
is properly before this Court. Jones argues that this Court
inproperly issued a certificate of appealability limting reviewto
the Brady issue, and therefore the Court also should determ ne
whet her the other three issues (speedy trial, sufficiency of
evidence to convict and validity of consecutive sentences) were
properly di sm ssed under Rule 9(b).3

Whether this Court should have issued a certificate of
appeal ability or a certificate of probable cause is irrelevant.
Regardl ess of the nethod used, appellate review in this case was
properly limted to the Brady issue. This Court on direct appeal
has already determ ned the issues of speedy trial and sufficiency
of evidence to convict. United States v. Jones, No. 91-8399 (5th

Cr. Mrch 10, 1992) (unpublished). Li kewi se, this Court has

3Jones has made this argunent tw ce already, and his petition for
panel rehearing and suggestion for rehearing en banc on the COAissue were
bot h deni ed.



already determned that Jones’ sentence was appropriate by
affirmng the district court’s denial of Jones’ notion under Fed.
R Cim P. 35 United States v. Jones, No. 92-8411 (5th Cr. Cct.
25, 1993) (unpubl i shed). Therefore, the Brady issue is the only
i ssue raised by Jones’ second 8§ 2255 petition that has not been
previously determ ned by this Court on the nerits.
B
Brady | ssue

The crux of Jones’ argunent is that the governnent failed to
informthe defense that one of its key witnesses, Robert Nestoroff,
was under investigation for conspiracy to obstruct justice and
perjury with respect to crimnal investigations. Since this Brady
issue is raised in Jones’ second § 2255 petition, he nust survive
the requirenments of Rule 9(b) of the Rules Governing 8§ 2255
Proceedings. Rule 9(b) requires the district court to determ ne
whet her second or successive § 2255 petitions raising new and
different grounds for relief constitute an abuse of the procedure.
Successive wits raising new and different grounds for relief are
not an abuse of the procedure, if the petitioner can show cause for
failing to assert the new ground for relief in the prior petition
and that the alleged error prejudiced his defense. M eskey v.
Zant, 499 U.S. 467, 489-96, 111 S. C. 1454, 1467-1471 (1991).

The district court found that, even if Jones coul d show cause

why he did not raise this issue in his first 8§ 2255 petition, no



prejudice resulted fromthe alleged Brady violation, because the

i nvestigation of Nestoroff did not start until |ong after Jones’
trial. However, in making this ruling the district court accepted
the magi strate’s m staken belief that Jones’ was tried in 1983. 1In

fact, Jones was indicted in 1983, but his trial took place on Apri
22-25, 1991. Nestoroff was notified on Septenber 10, 1992, that he
was a target of a grand jury investigation in the Southern District
of Florida. Although the district court was clearly wong about
the timng of Jones’ trial in relation to the grand jury
i nvestigation of Nestoroff, there is no proof that the governnent
knew of Nestoroff’s illegal activities prior to or during Jones’
trial. As the district court properly noted, Brady does not
requi re the disclosure of excul patory evidence which does not yet
exi st. However, the fact that the grand jury investigation of
Nest orof f began | ess than ei ghteen nonths after Jones’ conviction
woul d at |east support an inference that the governnent knew of
Nestoroff’s illegal activities well before that tine and perhaps
even before Jones was convi ct ed.

Assum ng that the governnent knew of Nestoroff’s crimna
activity before Jones’ trial, that information would have been
relevant only for purposes of inpeaching Nestoroff’s testinony.

“When the ‘reliability of a given witness may well be

determ native of guilt or innocence,’ nondi sclosure of

evidence affecting credibility falls wthin th[e] general

rule [of Brady]. W do not, however, automatically

require a new trial whenever ‘a <conbing of the
prosecutors’ files after the trial has di scl osed evi dence



possibly useful to the defense but not l|likely to have
changed t he verdi ct " Afinding of materiality of the

evidence is required under Brady ... A new trial is
required if ‘the false testinony could ... in any
reasonabl e |ikelihood have affected the judgnent of the
juryl.l!”

United States v. Bagley, 473 U S. 667, 677, 105 S. C. 3375, 3381
(1985), quoting Ggliov. United States, 405 U. S. 150, 154, 92 S
. 763, 766 (1972)(citations omtted). Therefore, assumng a
Brady violation here, it avails Jones nothing unless Nestoroff’s
loss of credibility is reasonably likely to have affected the
j udgnent of the jury against Jones.

As it turns out, a careful reading of the trial transcript
reveal s that Nestoroff’s testinony was al nost entirely redundant,
and sinply reiterated parts of the prior testinony of the
governnent’s key wtness, Richard Braziel, the Drug Enforcenent
Adm ni stration Agent who headed the investigation of Jones. In
fact Nestoroff’s testinony is wholly unnecessary to link Jones to
the airplane carrying the drugs from Mexico. That |ink was
established by Braziel’s voice identification of Jones as the pilot
of the aircraft, which Jones abandoned upon landing in Killeen,
Texas, and by the extrinsic evidence that Jones’ fingerprints were

found in the airplane.* W cannot say that any prejudice resulted

“The facts as al | eged by t he gover nment and accepted by the jury were
t hat Jones was being i nvesti gated as part of alarger investigation of an
air smuggling ring. 1In early Decenber, 1982, Agent Nestoroff used an
i nformant i nthe airplane chartering busi ness, Ayl a Schbly, to acquirethe
right to afi x atracki ng device to an ai rpl ane whi ch woul d t hen be of fered
to the suspected drug snugglers for use intheir srmuggling operation. On
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fromJones not being able to i npeach Nestoroff’s credibility, when
Braziel’ s testinony al one was sufficient to establish Jones’ guilt.
Therefore, any error by the nmagi strate and district court regarding
the timng of Jones’ trial and the investigation of Nestoroff is
harm ess, given the correctness of the magistrate’ s finding that
“even if Nestoroff’s testinony had been excluded, the other
evidence of guilt 1is nore than adequate to support Jones’
conviction.”
L1,
CONCLUSI ON

It should be exceedingly clear that the issues of speedy
trial, sufficiency of the evidence to convict and consecutive
sentences forever have been resolved on the nerits and cannot form
the basis for any subsequent notions or petitions from Jones,
barring sone change in the [ aw which would entitle himto relief.

Even assum ng that Jones on remand could show a Brady violation

Decenber 18, 1982, Agent Braziel went to Gant aviation to |ook for the
pl ane, onlytofindit was gone and that Jones’ green and white pi ckup was
par ked outside Gant aviation. On the evening of Decenber 20, 1982, the
tracki ng device triggered an alarmat a nonitoring station and the pl ane
showed up on radar as being of f the coast of Texas, inbound from Mexi co.

Agents alit in their own chase aircraft and began a pursuit in the dark;

none of the aircraft hadtheir lights on. Agent Brazi el overheard portions
of the radi o conversati on between the pil ot of the suspect airplane and t he
ground crew. Braziel identified the voice of the pilot as Jones.

Eventual |y, Brazi el spoke directly wi th Jones, who respondedto “Hey, Roy”.

Eventual |y, Jones | anded the aircraft at Killeen Airport. The chase team
of three aircraft |anded i mredi ately behind Jones, but by the tine they
reached the aircraft, Jones had abandoned it, filled to the brimw th
marijuana. Jones fled to Colonmbia. At trial, Braziel’'s testinony al one
was sufficient toestablishthat Jones was the pilot of theaircraft | oaded
with marijuana.



that Brady violation would not entitle Jones to relief because
Nestoroff’s testinony could be inpeached or excluded entirely
w thout affecting the integrity of the verdict. Therefore, we
affirm

AFF| RMED.
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