IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60479
(Summary Cal endar)

JIMW R FAIN,

Peti ti oner- Appel | ant,

ver sus

EDWARD HARGETT, ET AL.,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(USDC No. 4:95-CV-150-S-D)
January 15, 1997
Bef ore H G3 NBOTHAM W ENER and BENAVI DES, Circuit Judges.
PER CURI AM *

Jinmmy R Fain appeals the denial of his petition for wit of
habeas corpus pursuant to 28 U.S.C. 8§ 2254. Fain was indicted for
arnmed robbery and capital nurder and pleaded guilty to a reduced
charge of arned robbery and nurder. Fain now contends that his

guilty plea was not voluntary because it violated the Double

Jeopardy O ause and because he was not advised of the nmaxinum

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



sentence he could receive, or of various constitutional rights he
was wai ving by pleading guilty.

As nurder and arned robbery each require proof of an el enent
that the other does not, Fain's convictions do not violate the

Doubl e Jeopardy C ause. See Bl ockburger v. United States, 284 U. S.

299, 304 (1932). Fain did not plead guilty to the indictnent, so
any problempresented by the indictnent was elimnated. The trial
judge’s and counsel's alleged failure to informFain of a potenti al
defect in the indictnent is irrelevant for the same reason.

Fain argues that his guilty plea was involuntary because the
trial judge did not advise him of specified matters. Those
matters, however, are expressly addressed in his Petition to Enter
Plea of Quilty. The record provides an affirmative show ng that
Fain’s guilty plea was intelligent and voluntary, as required by

Boykin v. Al abama, 395 U. S. 238 (1969). Further, the state court

found, on post-conviction review, that Fain was advised of his
rights.

Fain al so argues that he was denied effective assistance of
counsel based on the foregoing issues. As they lack nerit,
however, he cannot show deficient perfornmance.

The state court's factual findings are not unreasonable in
light of the evidence presented and its decision as to the guilty
pl ea and counsel's performance are not an unreasonabl e application
of federal law. See 28 U S.C. 8§ 2254(d). As noted, Fain's double
jeopardy claim lacks nerit. The district court did not err in
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denying Fain's petition for wit of habeas corpus, and di sm ssing
the cause wth prejudice.

AFF| RMED.



