IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96- 60545
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

V.
CALVI N PARNELL
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(3:96-CV-97-D)

February 27, 1997
Before KING JOLLY, and DENNIS, G rcuit Judges.
PER CURI AM *

Calvin Parnell appeals fromthe denial of his successive 28
US C 8 2255. Parnell argues that the evidence was insufficient
to show that he actively used a firearmunder 18 U S.C. § 924(c)
inlight of United States v. Bailey, 116 S. . 501 (1995), and

that his firearmconviction nust be reversed because the jury was

instructed as to the liberal pre-Bailey definition of use, and

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



they were not instructed as to the neaning of “carrying” under 8 924(c).
To the extent that Parnell is required to file a certificate

of appealability (COA) in order to appeal the district court’s

order, we conclude that Parnell has not nade a substanti al

show ng of the denial of a constitutional right. See 28 U S. C

§ 2253(c)(2). Wthout deciding whether a COA is required, we

conclude that the evidence is sufficient to prove that Parnel

both actively used and carried the firearmunder Bailey: Parnel
carried the rifle to the notel; it was not concealed in his

cl ot hing but displayed because the surveillance officers saw the

weapon. See Bailey, 116 S. . at 508. Because the trial

evi dence denonstrated that Parnell used the rifle as defined by
Bailey and also carried it, any error fromthe giving of pre-
Bailey jury instructions did not seriously affect the fairness,
integrity, or public reputation of judicial proceeding, or anount

to a due process violation. United States v. Anderson, 987 F.2d

251, 259 (5th Gir.), cert. denied, 510 U.S. 853 (1993).

AFFI RVED.  COA DEN ED.



