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Before JOLLY, BENAVI DES and PARKER, Circuit Judges.

PER CURI AM *

"Pursuant to 5TH CTR. R 47.5, the Court has deterni ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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FACTS & PROCEDURAL HI STORY

Appellant, dem*“Jint Patton, IIl, appeals fromthe di sm ssal
wth prejudice of his claim against Southern States Transports,
Inc. (hereinafter “Southern”) for ratification of thetortious acts
of its agent, Tommy Nash, and for his negligent enploynent.

Vi ewi ng the evidence in the Iight nost favorable to Appel | ant,
as we nust when review ng a grant of summary judgnent agai nst the
appellant, Fields v. Gty of Houston, Texas, 922 F.2d 1183, 1187
(5th Cr. 1991), it appears that Patton was assaulted by Nash
W t hout cause, while Patton was at work at the Coca-Cola Bottling
Conpany in Jackson, M ssissippi. Nash was on the bottling
conpany’s prem ses in his capacity as a driver for Southern.

Patton sued Nash in the Crcuit Court for the First Judicial
District of H nds County, M ssissippi. Thereafter, Biedenharn
Bottling G oup, owner of the Coca-Cola Bottling Conpany i n Jackson,
M ssissippi, intervened as plaintiff, and Southern intervened as
def endant . Southern then renoved the action to the Federal
District Court for the Southern District of Mssissippi on the
basis of diversity jurisdiction. Patton joined clains against
Sout hern under the doctrine of respondeat superior, claimng that
Sout hern had ratified Nash’s conduct, and for negli gent enpl oynent,
claimng that Southern negligently failed to investigate Nash's
crimnal history, which purportedly revealed a propensity for

vi ol ent behavi or.



1.
LAW & ANALYSI S
A
St andard of Revi ew
This Court reviews a district court decision to grant summary
j udgnent de novo, applying the sane standard as the district court.
Wnn v. Washington National |nsurance Conpany, 122 F.3d 266, 268
(5th CGr. 1997), citing Bodenheiner v. PPG Indus., Inc., 5 F. 3d
955, 956 (5th Cir. 1993).
B
Negl i gent Enpl oynent
The negl i gent enpl oynent cl ai mwas properly di sm ssed, because
Nash’s crimnal record did not show a propensity for violent
behavior. That crimnal record was conposed of only non-viol ent
of fenses and was the sole evidence upon which Patton’s claim of
negligent enploynent relied. | ndeed the Washington Court of
Appeal s case relied upon by Patton, unlike this case, involved an
enpl oyee whose crimnal record revealed a charge of robbery, a
violent crinme. See Carlsen v. Wackenhut Corp., 868 P.2d 882, 888
(1994) (enpl oyer was |iabl e for negligent enpl oynent of rock concert
usher who assaulted concert-goer, where enpl oyer shoul d have known
of usher’s crimnal history, which included charge of robbery).
Wiile the presence of a violent crine in an enployee's

crimnal history may support the contention that the enpl oyee had



a propensity for violence of which the enployer should have been
aware, the lack of any violent crinme in the enployee’'s crimna
hi story makes the crimnal history non-probative of the enpl oyee’s
all eged violent propensity. Since the crimnal history in this
case | acked any violent crimnal charge or conviction, and since it
was the sole evidence relied upon to denponstrate a violent
propensity, Patton’s claim for negligent enploynent cannot be
supported by the evidence in this case.
C.
Ratification

Under M ssissippi law, ratification is “the affirmnce by a
person of a prior act which did not bind himbut which was done or
prof essedly done on his account, whereby the act, as to sone or al
persons is given affect as if originally authorized by him” Qulf
Refining Co. v. Travis, 201 Mss. 336, 381, 30 So.2d 398, 399-400
(Mss. 1947), quoting 1 Restatenent, Agency, Sec. 82. The
M ssi ssi ppi Suprene Court explained that the |law of ratification
did not apply to the facts of Gulf Refining, because the enpl oyee
“did not claimto be acting as the agent of any one” but rather
acted “in his own nane and of his own right.” Id. at 400. By this
the court sinply stated the obvious, i.e., the definition of
ratification was not satisfied, because the enpl oyee’s acti ons were
not “done or professedly done on [the enployers] account”. This

realization conports with the understanding that ratification is



limted to cases where the enployee objectively acted beyond the
scope of his enploynent but acted on behalf of or in defense of the
enpl oyee’ s perception of his master’s interests. |In such a case,
t hough not bound to, the enployer may ratify the enpl oyee’ s acti ons
and t hereby nmake themthe enpl oyer’s own.

In the present case, it is conceded that Nash acted outside
the scope of his enploynent, and it appears beyond peradventure
that he acted on his own behalf, for what interest of his enployer
coul d be served by his assault on Patton? |I|ndeed, Patton does not
argue that Nash assaulted himin defense of Southern’s interests.
Rat her, Patton woul d have this Court conclude that an enpl oyer may
ratify any unauthorized act of its enployee, whether done on the
enpl oyee’s own behalf or that of the enployer. Yet, this
contention is inapposite the definition of ratification adopted by
the M ssissippi Suprenme Court in Qulf Refining, which limts its
application to actions “done or professedly done on [the
enpl oyer’s] account”. 30 So.2d at 399-400. Gven the limtation
expressed in the First Restatenent as adopted by the M ssissippi
Suprene Court in Gulf Refining, we nust affirmthe summary judgnent
agai nst Patton on this point of error.

L1l
CONCLUSI ON
Finding no error in the district court’s grant of summary

judgnent in favor of Southern, we affirm
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