IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-60684
Summary Cal endar

BETHLEHEM STEEL CORPCRATI ON,
Petitioner,
V.
JCEL RAY CHI LDRESS,

Respondent .

On Petition for Review of a Final
Order of the Benefits Revi ew Board
(94-0618)

“April 11, 1997
Before KING JOLLY, and DENNIS, G rcuit Judges.
PER CURI AM *

An adm nistrative |aw judge found that Joel Ray Chil dress
was permanently and totally disabl ed because of work-rel ated
injuries covered by the Longshore and Har bor Wrkers’
Conpensation Act and awarded benefits accordingly. The Benefits

Revi ew Board affirned the judgnent. Petitioner Bethlehem Steel

Cor poration appeals the determ nation by the Benefits Review

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.
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Board that Joel Ray Childress is permanently and totally
di sabled. Finding no error, we affirm
| . BACKGROUND

Joel Ray Childress was enpl oyed by Bet hl ehem St eel
Corporation, a self-insured conpany, as a shipfitter in the early
1980s when he injured his back in the course and scope of his
enpl oynent on two separate occasions. On Septenber 23, 1981,
Childress was fitting a drip pan on a jackup rig when he slipped
and fell approximately fifteen feet though the drip pan onto sone
scaffolding. Childress was examned by Dr. Mtchell, a
neur osurgeon, and Dr. Nowin, an orthopedist. After
consultation, Dr. Mtchell and Dr. Nowlin assisted a third doctor
in performng a posterior |unbar interbody fusion of Childress’
fifth disk on May 12, 1982. Follow ng the surgery, Dr. Mtchel
assessed Childress with a permanent disability rating of twenty-
five percent of the whole body. Dr. Nowin assessed a twenty
percent permanent partial inpairnment to Childress’ |unbar spine.

Childress returned to work on Septenber 7, 1983. On
Septenber 9, 1983, Childress reinjured his back when he stepped
into a manhole. He underwent a |unbar nyel ogramthat showed a
defect which was |ater determned to be spinal stenosis, a
preexi sting condition that was aggravated by the second injury.
Chi | dress underwent surgery to correct this condition on May 21,
1984.

Chil dress has not returned to work or attenpted to find any
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ot her enpl oynent since his second injury. The parties have
stipulated that Childress reached maxi num nedi cal i nprovenent on
April 6, 1987.

Chil dress brought a claimfor total disability benefits
under the Longshore and Harbor Wrkers’ Conpensation Act, 33
U S C 88 901-950, (“LHWCA’) agai nst Bethl ehem Steel in 1992.

The adm nistrative |law judge (“ALJ”) held a fornal hearing to
address the nature and extent of Childress’ disability, as well
as several other issues not raised on appeal.

In a deposition taken in 1987, Dr. Mtchell, who is
Childress’ primary physician, testified that Childress was fifty
percent nedically disabled and one hundred percent occupationally
di sabled as a shipfitter. He restricted Childress fromlifting
nmore than twenty-five pounds and reconmmended a limt of ten to
fifteen pounds. He further restricted Childress from stooping,
crawl i ng, squatting, clinbing, or bending excessively. Dr.

Now in testified that Childress was thirty percent permanently
di sabl ed and recommended that Childress not |ift nore than thirty
pounds and avoid clinbing or squatting.

The Departnent of Labor arranged for a neurol ogist, Dr.
Newmar k, to exam ne Childress in Septenber 1989. After
perform ng a standard neurol ogi cal exam nation that |asted about
forty-five mnutes, Dr. Newmark wote a report in which he stated
that Childress’ synptons did not fit in any kind of organic
pattern. He also inplied that it was to Childress’ financial
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benefit to exaggerate his synptons, suggesting that there was
“certainly a | arge anount of secondary gain fromhis difficulty.”

At the hearing, three vocational rehabilitation counsel ors
testified that Childress could find work within the nedical
restrictions set by his doctors and produced evi dence of
avail able jobs. Childress, however, testified that he was in
such pain that he was unable to sit, stand, or walk for any
length of time either with or without nedication, and that he had
to lie down for several hours twice a day. Furthernore, he
testified that on average he could not get out of bed several
days each week because of intense pain. Childress’ wfe
corroborated his testinony. Al of the vocational rehabilitation
counsel ors agreed that if what Childress said about his condition
was taken as true, he could not be enployed at any of the
avai |l abl e | obs.

The ALJ found Childress and his wife to be credi ble and
ruled that Childress was permanently and totally disabled. The
deci sion was automatically affirnmed by the Benefits Review Board
(“BRB"), pursuant to the Omi bus Consoli dated Rescissions and
Appropriations Act of 1996, Public Law 104-134, § 101(d), 110
Stat. 1321, because it had been pending before the BRB for nore
than one year. The ALJ's decision is considered the final order
of the BRB for purposes of review by this court.

1. DI SCUSSI ON
This court reviews the decisions of the BRB for errors of
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| aw and applies the sane substantial evidence standard that
governs the BRB's review of the ALJ's factual findings. Mendoza

v. Marine Personnel Co., 46 F.3d 498, 500 (5th Cr. 1995). W

must affirmthe BRB' s decision if the AL s findings are
supported by substantial evidence and are in accordance with the
law. [d.

A cl ai mant under the LHWCA is considered permanently
disabled if he has any residual disability after reachi ng nmaxi mum

medi cal inprovenent. SGS Control Serv. v. Dir., Ofice of Wrk.

Conp., 86 F.3d 438, 443 (5th Cr. 1996). Wether that disability
is partial or total is evaluated in economc terns, in |ight of
the availability of suitable alternative enploynent. [d. A
claimant nmakes a prima facie case of total disability by
denonstrating that he is unable to performhis fornmer job due to
his job-related injury. [1d. The burden then shifts to the

enpl oyer to reduce or elimnate its conpensation liability by
establishing that the enpl oyee is capable of perform ng other
realistically available jobs. [d. The ALJ, as the finder of
fact, is entitled to determne the credibility of the w tnesses
and wei gh the evidence and need not accept the opinion of any

particul ar nmedical examner. Atlantic Marine, Inc. v. Bruce, 661

F.2d 898, 900 (5th Cr. 1981).
In this case, both parties stipulated that Childress’
injuries occurred during the course and scope of his enpl oynent.

Bet hl ehem St eel concedes that Childress is not able to return to
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his former job as a shipfitter, but argues that he can find
enpl oynent in a sem-skilled or unskilled job. Thus, the
permanency of Childress’ disability is not at issue, but the
extent of it is.

In arguing that Childress can find suitable enploynent,
Bet hl ehem St eel focuses solely on the nedical and vocati onal
testinony and conpletely disregards Childress’ testinony. As the
ALJ notes, however, “a finding of disability may be based on

claimant’ s credi ble conplaints of pain alone.” See Mjangos V.

Avondal e Shi pyards, Inc., 948 F.2d 941, 944 (5th Gr. 1991). The

ALJ found the testinony of Childress and his wife to be credible.
Based on their testinony, the vocational rehabilitation
counsel ors stated that Childress could not be enployed in any
job. The ALJ' s decision that Childress is permanently and
totally disabled under the LHWCA is supported by substanti al
evi dence.
[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the final order of the

Benefits Revi ew Board.



