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PER CURI AM *

Avondal e I ndustries appeals the order of the Departnent of
Labor, Benefits Review Board, which affirmed an Adm nistrative Law
Judge’s grant of attorney’s fees to clainmant Robert L. Collins,

pursuant to the Longshore and Harbor Wrkers’ Conpensation Act, 33

Pursuant to 5TH CR. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



US C 8901 et seq. (“LHWCA"). After an accident, Avondal e agreed
to pay Collins disability conpensation for his tenporary, total
disability. Collins brought this action alleging that his
disability was permanent, not tenporary; Avondale countered that
Collins’s injury was tenporary, or in the alternative, that he was
not totally disabled and could return to work. The ALJ found that
Collins was indeed totally disabled, but that his disability was
i ndeed tenporary. Therefore Collins maintained the sane anount of
benefits from Avondal e as before he brought the claim The ALJ
al so awarded Collins attorney’s fees. Avondal e appealed the ALJ’ s
decision to the Departnent of Labor’s Benefits Review Board. The
case was affirnmed by default, because the Board did not issue an
opinion within one year of the appeal. Upon the inplicit
affirmance of the Board, the case imediately becane ripe for
review before this court. Donaldson v. Coastal Marine Contracting
Corp. Ins. Co. of N Am, 116 F.3d 1449, 1450 (11th Cr. 1997); 33
U S C § 921(c).

We review a decision of the Benefits Review Board using “the
sane standard the Board applies to review a decision of the ALJ:
whet her the decision is supported by substantial evidence and is in
accordance with law.” SGS Control Servs. v. Director, Ofice of
Wor ker' s Conpensation Prograns, U S. Dep't of Labor, 86 F.3d 438,
440 (5th Cr. 1996); however, we do not accord any special

deference to the Board's interpretation of the LHWCA Pot omac
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Electric Power Co. v. Director, OANCP, 449 U. S. 268, 278 n. 18, 101
S. . 509, 514 n.18, 66 L. Ed. 2d 446 (1980).

This case presents a straightforward question: is Collins
entitled to attorney’'s fees for the successful defense of his
current |evel of benefits under the LHWCA?

Section 28(b) of LHWCA provides for an award of attorney's
fees when “the enpl oyer tenders partial conpensation but refuses
to pay the total anmount clainmed by the claimant, and the clai mant
uses the services of an attorney to successfully recover the total
anount clained.” Savannah Mach. & Shipyard Co. v. Director, 642
F.2d 887, 889 (5th Gr. 1981). Section 28(b) states, in part:

If the enployer or carrier pays or tenders paynent of

conpensati on wi thout an award pursuant to section 914(a)

and (b) of this title, and thereafter a controversy

devel ops over the anpunt of additional conpensation, if

any, to which the enployee nmay be entitled, the deputy

comm ssioner or Board shall set the matter for an

informal conference and follow ng such conference the

deputy conmm ssioner or Board shall recomrend in witing

a disposition of the controversy. . . . |If the clainmant

is successful in review proceedi ngs before the Board or

court in any such case an award may be nmade in favor of

the claimant and agai nst the enployer or carrier for a

reasonabl e attorney’s fee for clai mants counsel
33 U S.C. § 928(b). The statute authorizes attorney’'s fees for the
cost of attaining the difference between the anount of damages the
enpl oyer has agreed to pay and the anount to which the claimnt is
rightfully entitled. It does not provide for an award of

attorney’ s fees for defending counterclains or for maintaining the

sane | evel of benefits. In this case, Avondal e had agreed to pay



Collins for tenporary, total disability, and the ALJ found that
Collins was entitled to no nore. Therefore we find that Collins
was not successful in his claimfor additional benefits under the
statute, and the ALJ erred as a matter of law in awardi ng them
We REVERSE the ruling of the Benefits Revi ew Board and VACATE

the ALJ's award of attorney’ s fees.



