IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-00470

IN RE: TONY EPPS,

Movant .

Motion for an order authorizing
the United States District Court for the Southern
District of Texas to consider
a successi ve habeas corpus application

Decenber 15, 1997
Bef ore W ENER, BARKSDALE and EM LIO M GARZA, Circuit Judges.

PER CURI AM *

Tony Epps, Texas prisoner # 450886, has noved this court
for an order authorizing himto file a successive 28 U S.C
8§ 2254 habeas corpus application in the district court. Epps
asserts that his counsel was ineffective because he erroneously
informed himthat he could receive probation, insisted that he
waive his right to jury trial, and caused himto reject the
state’s offer of a 45-year sentence. He also contends that the

trial court abused its discretion at sentencing by admtting

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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evi dence that proved el enents not charged in the indictnent, thus
all ow ng proof of an essential elenent of the crinme on an
alternative basis, which he admts is permtted by statute.

Epps does not nmake a prina facie show ng that his successive
8§ 2254 habeas corpus application is based on newy discovered
evidence or on a new rule of constitutional |aw, nade retroactive
to cases on collateral review by the Suprenme Court, that was
previously unavail able. See 28 U S.C. § 2254(b)(2). Therefore,
Epps’ notion for permssion to file a successive § 2254

application is DEN ED



