IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-10154
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ALFRED PETER HARMS,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas
USDC No. 3-96-CR-280-R

January 7, 1998
Before JOLLY, BENAVI DES, and PARKER, Circuit Judges.

PER CURI AM *

The appellant, Alfred Peter Harns, appeals his sentence for
conspiracy to export and divert goods to Iran from the United
St at es. He argues that his guilty plea was not know ng and
voluntary, that the governnent breached the plea agreenent, and
that the district court erred: 1) in refusing to give hima 3-point
adjustnent for failing to conplete the offense pursuant to U S.
Sentencing Guideline 8 2X1.1(b)(2); and 2) in inposing a four-Ievel

upward adjustnent for a | eadership role in the offense.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



Harns has waived his right to appeal his sentence on the
grounds raised with the exception of his claimthat the governnent

breached his plea agreenent. See United States v. Portillo, 18

F.3d 290, 292 (5th GCr. 1994).

Harns’ s plea agreenent inforned him that he was waiving the
right to appeal his sentence on any ground. W nmay review Harns’s
claimthat the governnent breached his pl ea agreenent because Harns
chal | enges the governnent’s conduct under the plea agreenent, not
directly attacking his sentence. Harns argues that since the
governnment agreed not to contest a three-level adjustnent of his
sentence, it violated the plea agreenent when, by filing no
objections, it adopted the Presentence Report (“PSR’), which
i ndi cated that such an adj ustnent was i napplicable. Because there
is no indication that the governnent intended to contest Harns’'s
adj ustnment by adopting the PSR, it did not breach Harns’s plea

agreenent. See United States v. Wlder, 15 F.3d 1292, 1301 (5th

Gir. 1994).
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