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March 10, 1999
Before DAVI S, DUHE and PARKER, Circuit Judges.
PER CURI AM *

Billy Jack Haggard (“Haggard”), federal prisoner nunber 22880-
007, appeals the denial of his 28 U S.C. § 2255 notion to vacate.
We affirm
FACTS AND PREVI QUS PROCEEDI NGS
After a 1992 trial, a federal jury convicted Haggard of

conspiracy to possess with intent to distribute anphetan ne,

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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possession of a controlled substance with intent to distribute and
using and carrying a firearmduring a drug-trafficking offense, in
violation of 18 U. S.C. 8 924(c)(1). The district court sentenced
Haggard to concurrent 262-nonth prison terns on the drug-
trafficking counts and a consecutive 60-nonth term as to the
firearmcount, and five years of supervised rel ease.

On direct appeal, this court found that the trial evidence
showed the follow ng. On Novenber 1, 1991, the Dallas police
departnent received i nformati on that anphetam ne was bei ng sol d out
of room 131 of the Traveler's Inn in Mesquite, Texas. State and
federal |aw enforcement officers maintained surveillance of the
roomfrom9:30 a.m to 2:30 p.m During the surveillance, Haggard
exited the room and retrieved a container from the trunk of a
Cadi | l ac parked outside. O ficers executed a search warrant at
approximately 2:30 p.m \Wen the officers entered the room co-
of fender Margie Wight was standing directly in front of the door.
Codef endant M chael Wayne McCoy was seated on one of the two beds
in the room Haggard was seated on the other bed. Wi ght
i mredi ately pulled a pouch out of her blouse and threw it across
the room The pouch contained approximately $625. O ficer Jones
then secured her to keep her from drawing a weapon. Anot her
of fi cer secured McCoy, searched hi mand found t hree bags cont ai ni ng
a liquid residue, nunerous clear plastic bags and $936 in cash
O her officers secured and searched Haggard and found a sil ver tube
contai ning two bags of nethanphetan ne and $500 in cash. On the

bed where McCoy was seated, a pistol was found sticking out from



underneath the pillow. Wen MCoy stood up, then fell back on the
bed, one of the officers saw the butt of the pistol slide out from
underneath the pillow and McCoy's hand al nost touched the gun. One
of the officers thought MCoy was reaching for the gun and
t heref ore grabbed his hand.

On direct appeal, Haggard argued that the evidence was
insufficient to support his firearmconviction, asserting that the
district court erred in instructing the jury regarding
coconspirator liability under Pinkerton v. United States. 328 U. S.
640 (1946). This court affirmed Haggard's convictions and
sentences in an unpublished opinion. United States v. Haggard, 5
F.3d 1494 (5th Cir. 1993)(Table, No. 92-1856).

On April 4, 1996, Haggard filed a notion to vacate his
sentence, pursuant to 28 U . S.C. § 2255. Citing Bailey v. United
States, 516 U. S. 137 (1995), he contended, inter alia, that the
trial evidence was insufficient to support his firearmconviction.
The district court denied the noti on and Haggard appeal ed. For the
first time on appeal, Haggard argues that he was prejudiced by the
trial court's jury instruction on the firearm of fense.

DI SCUSSI ON

Haggard contends that the trial evidence was insufficient to
support a finding that either he or codefendant MCoy “used” or
“carried” a firearm during a drug-trafficking offense. He
mai nt ai ns that neither he nor McCoy “actively enpl oyed” the gun, as

required for a conviction under the *“use” prong of 8§ 924(c) by

Bailey v. United States, 516 U S. 137 (1995). Assum ng that the



evidence at Haggard's trial was insufficient to sustain a use
convi ction, we nonetheless nust affirmunder the “carry” prong of
8 924(c). The evidence is clearly sufficient to support a jury
finding that Haggard or his co-defendant carried the gun into the
hotel roomin relation to the drug trafficking crinme. See United
States v. Sanders, 157 F.3d 302, 305 (5th Cr. 1998) (Congress used
the word carry in its primary sense, to nove while supporting, as
in one's hands or arns.)

Further, the jury instruction, thoughflawed inits definition

of the “use” prong of 8§ 924(c), does not nerit reversal of
Haggard' s conviction. W conclude, based on the jury instruction
t hat enconpassed the carry prong of 8 924(c) and the circunstances
of this case, that the jury necessarily found beyond a reasonabl e
doubt the facts to support a conviction for carrying the firearm
See United States v. Brown, 161 F.3d 256, 259 (5th Gr. 1998). The
error in the jury instruction was therefore harm ess. See id.

Haggard next contends that the trial court erred in
instructing the jury that it could apply the conspiracy rule from
Pinkerton v. United States, 328 U. S. 640 (1946), when determ ning
whet her to hold himresponsible for the gun. Haggard raised this
identical issue on direct appeal and we affirnmed. Because issues
rai sed and di sposed of in a previous appeal are not considered in
8§ 2255 nmotions, United States v. Kalish, 780 F.2d 506, 508 (5th
Cir. 1986), we will not revisit this issue.

Final ly, Haggard contends that his indictnment charged hi mwi th

two separate offenses in a single count: using and carrying a



firearm This duplicity claim is patently frivolous. A
“disjunctive statute nmay be pleaded conjunctively and proved
disjunctively.” United States v. D ckey, 102 F. 3d 157, 164 n.8 (5th
Cir. 1996).

For the foregoing reasons, we affirm the district court's
deni al of Haggard's 8§ 2255 noti on.

AFFI RVED.



