IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10799
Summary Cal endar

JOE M LEDESMA,

Pl ai ntiff-Appellant,
ver sus
W LLI AM SWARTZ, Doctor, in his individual and official capacity;
NO FI RST NAME WHI TAKER, Captain, in his individual and official
capacity,

Def endant s- Appel | ees.

Appeal fromthe United States District Court

for the Northern District of Texas
USDC No. 2:96-CV-491

Decenber 16, 1997
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Joe M Ledesma, # 584067, appeals the district court’s
dism ssal of his 42 U S.C. § 1983 action for failure to state a
claimpursuant to 28 U. S.C. 8§ 1915(e)(2)(B)(ii) and 42 U.S.C.

8§ 1997e(c). H s notion for appointnment of counsel is DEN ED

Ledesma argues that he has stated a clai mof conspiracy by

Captain Whitaker and Dr. Swartz in placing himon solid food. He

states that he believes that they conspired together but he

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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offers no facts to support this allegation. Mere conclusionary
al l egations of conspiracy do not state a claimunder 8§ 1983.

Bri nkmann v. Johnston, 793 F.2d 111, 113 (5th Gr. 1986). The

district court did not err in dismssing Ledesna’s cl ai mof
conspi racy against Captain Whitaker. The district court’s
decision in this respect is AFFI RVED

Ledesma argues that his allegations regarding Dr. Swartz’s
medi cal care, or lack thereof, denonstrate deliberate
indifference to his serious nedical needs. The Eighth
Amendnent ' s prohi bition against "cruel and unusual puni shnent"”
protects prisoners froma denial of or inproper nmedical care only
if the care is "sufficiently harnful to evidence deliberate

indi fference to serious nedical needs." Estelle v. Gnble, 429

US 97, 106 (1976). Deliberate indifference enconpasses only
unnecessary and wanton infliction of pain repugnant to the
consci ence of mankind. 1d. at 105-06. Deliberate indifference
is established by the intentional delay or denial of appropriate
medi cal care or through the unnecessary and wanton infliction of
pain. [d. at 104-05. A prison official or doctor acts with
deli berate indifference "only if he knows that inmates face a
substantial risk of serious harm and di sregards that risk by
failing to take reasonabl e neasures to abate it." Farner v.
Brennan, 511 U. S. 825, 847 (1994). Unsuccessful nedical
treatnent, acts of negligence, neglect, or nedical mal practice

are insufficient to give rise to a 8 1983 cause of action.
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Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Cr. 1991). Nor is a

prisoner's disagreenent with his nedical treatnent sufficient to
state a claimunder 8§ 1983. |d.

Ledesnma’ s all egations are sufficient to state a clai m of
deli berate indifference on the part of Dr. Swartz. His
al l egations denonstrate nore than di sagreenent with his nedical
treatnment or nedical mal practice. Ledesnma alleged that Dr.
Swartz failed to treat his conplaints of a broken jaw due to
trauma froma fall with nore than Motrin, a liquid diet, and
schedul i ng x-rays five days hence, and then when the x-rays were
taken, giving his opinion that the injury was old, with no
further treatnment. Ledesnma has alleged delay in his nedical care
for a serious nedical need, a broken jaw, and his allegations,
viewed in the |ight nost favorable to him are sufficient to
allege the requisite state of mnd of deliberate indifference.
When presented with Ledesma’s swol | en jaw and conpl ai nts of
severe pain and severe trauma to the jaw, Dr. Swartz had to “know
that [Ledesna] face[d] a substantial risk of serious harni and he
“disregard[ed] that risk by failing to take reasonabl e neasures

to abate it." Farner v. Brennan, 511 U. S. at 847. Furt her,

Ledesnma’ s all egations that Dr. Swartz ordered that he could be
put on food | oaf as punishnent to replace his liquid diet,

W t hout further exam nation to determ ne the condition of his jaw
and whether he could eat solid food, are sufficient to state a

claimof deliberate indifference. It does not appear beyond
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doubt that Ledesma could prove no set of facts which woul d
entitle himto relief on these allegations. The district court’s
di sm ssal of Ledesma’s claimof deliberate indifference against
Dr. Swartz is VACATED AND REMANDED for further proceedi ngs.

AFFI RM | N PART, VACATE AND REMAND | N PART; MOTI ON FOR

APPO NTMENT OF COUNSEL DENI ED



