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For the Fifth Crcuit

No. 97-10873
Summary Cal endar

RONALD BLANKENSHI P,
Pl ai ntiff-Appellant,

VERSUS
ATCHI SON, TOPEKA, & SANTA FE

RAI LROAD COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
Fort Wbrth Divi sion

(4. 97-CV-124-Y)

March 18, 1998
Bef ore REYNALDO G GARZA, STEWART, and PARKER, Circuit Judges.

PER CURI AM "

This case cones froma decision of the United States
District Court for the Northern District of Texas, Fort Wrth
Di vision, the Honorable Terry R Means, presiding. The district
court dism ssed the case agai nst the Defendant-Appellee, the
At chi son, Topeka, & Santa Fe Railroad Conpany (“the Railroad”).
The Pl aintiff-Appellant, Ronald Bl ankenship (“Bl ankenship”),

tinmely appeal ed, and the matter now lies before this circuit.

"Pursuant to 5TH QR R 47.5, the Court has detern ned that
this opinion should not be published and is not precedent except
under the Iimted circunstances set forth in 5TH QR R 47.5. 4.



Backgr ound

Bl ankenshi p worked for the Railroad for twenty-five years,
and he lives in Barstow, California. Blankenship is a D esel
Loconoti ve Machi nist and a nenber of the I|International
Associ ation of Machinists and Aerospace Wirkers (“the Union”).
The terns of Bl ankenship’s enpl oynent are governed by a
Col | ective Bargai ning Agreenent (“CBA’) between the Railroad and
t he Uni on.

As part of his job, Blankenship is occasionally asked to
nmove | oconotives in and out of the building in which the
| oconotives are repaired, a practice known as “hostling.” As a
host | er, Bl ankenship was covered under the Hours of Service Act
(“the Service Act”), 45 U.S.C. 861-64(b), which requires the
random drug testing of covered enployees. |If Blankenship was
required to hostle a | oconotive on a given day, his nanme woul d be
shown on a specific “Hours of Service Report” at the |oconotive
termnal. Even if he was not listed for hostling on a given day,
his name was in the database of workers subject to the Service
Act, and hence, drug testing, under the requirenents of the
Rai |l road’ s drug and al cohol policy.

On January 9, 1995, Bl ankenship reported for work. Hi s nane
was not included on any report showi ng himto have hostling

duties that day. Neverthel ess, Blankenship’s supervisor inforned



hi mthat he was subject to a randomdrug test, and he woul d be
required to produce a urine sanple. Blankenship assented to this
and presented hinself for testing. Blankenship, despite having

i ngested a quantity of liquids, was unable to produce a sanple.
The next day, as instructed by the Railroad, Blankenship reported
to a doctor chosen by the Railroad, in order to determ ne whet her
Bl ankenship’s inability to produce a sanple was nedically
justified, or constituted a refusal to test. Blankenship refused
this exam stating that he did not know this physician, and he
would be willing to have a nedi cal exam perfornmed by his own
physician. The Railroad declined this offer. Incidentally, a
subsequent drug test, perforned by Bl ankenship’s physician,
showed no evidence of illegal drugs in his system

The Railroad proceeded with an investigation of Bl ankenship
(as provided for and required by the CBA), and dism ssed
Bl ankenship for alleged violations of the Railroad' s drug and
al cohol policy. Blankenship contended that his selection for
drug testing and his subsequent firing was inproper, and he
appeal ed his dismssal to a Public Law Board. Approximately two
years | ater, Blankenship prevailed in the decision of Public Law
Board No. 5816, and he was awarded his net |ost wages.

On January 9, 1997, Blankenship filed suit against the
Railroad in the District Court of Tarrant County, Texas (the site
of the Railroad s headquarters), seeking danages for intentional
infliction of enotional distress. The Railroad noved for renoval
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to federal court, and renoval was granted. The Railroad then
filed a notion to dismss, and Judge Means granted the notion on
the grounds that the Railway Labor Act (“RLA’), 45 U S. C. 8151,
et seq., preenpted the state law clains, and on the alternative
grounds that the elenents for the state |aw clains were not net.
Bl ankenship tinely appeal ed, and we affirmthe decision of the

district court on the grounds that preenption was appropriate.?

St andard of Revi ew
Preenption is a question of |aw reviewed de novo. Reece v.
Houston Lighting & Power Conpany, 79 F.3d 485, 487 (5th Cr
1996), cert. denied, 117 S.Ct. 171 (1996). This circuit reviews
de novo a district court’s dismssal for |lack of subject matter
jurisdiction under Federal Rule of Gvil Procedure 12(b)(1). Dao

v. Auchan Hypermarket, 96 F.3d 787, 788 (5th Cr. 1996).

Anal ysi s
This case turns on the preenption issue. The question of
jurisdiction, while argued separately by the Plaintiff-Appellant,
is intertwwned with the preenption issue, because if preenption

is proper, then jurisdiction is proper as well. |[If the state |aw

We do not pass on whether dism ssal was appropriate on the
grounds that the elenents of the state law clains of intentiona
infliction of enotional distress were not net. This case should
not be cited for the proposition that we passed on that issue, one
way or anot her.



claimwas conpletely preenpted by the RLA, then federal question
jurisdiction exists, and this case was properly renoved to
federal court. Anderson v. Anerican Airlines, Inc., 2 F.3d 590,
594 (5th CGir. 1993).

There are two categories of disputes under the RLA, ngjor
and mnor. M nor disputes are those which arise from di sputes
fromgrievances or fromthe interpretation or application of
agreenents regardi ng pay, working conditions, or work rules. Id.
at 594. The RLA's arbitral renedy is mandatory and excl usive for
m nor di sputes, and state |law clains that involve these disputes
are preenpted. 1d.; see also Consolidated Rail Corp. v. Railway
Labor Executives’ Ass’'n, 491 U S. 299, 303-304 (1989)
(“Conrail”); Hawaiian Airlines v. Norris, 512 U S. 246, 253-256
(1994). “The distinguishing characteristic of a mnor dispute is
that it ‘may be conclusively resolved by interpreting the
existing [collective bargaining] agreenent.’” Anderson, 2 F.3d
at 595 (citing Conrail, 491 U. S. at 305).

The Suprenme Court has stated that the determ nation of
whet her a dispute is a mnor one, and hence, whether its
resolution by an RLA system board preenpts an alternative cause
of action, is to be determ ned using the sane anal ysis enpl oyed
in determ ning whether a cause of action is preenpted by Section

301 of the Labor Managenent Rel ations Act (“LMRA’), 29 U S . C

8§158. Hawai i an Airlines, 512 U S. at 263. Under Section 301,



the key in determning whether a claimis preenpted is whether
that clai mdepends on an interpretation of the collective
bargai ni ng agreenent. |d. at 262-263; see also Lingle v. Norge
Div. of Magic Chef, Inc., 486 U S. 399, 405-406 (1987).

In the instant case, any analysis of whether the Railroad s
actions were inproper nust depend upon an interpretation of the
CBA. The questions of whether the drug testing and di sm ssal
were proper can only be answered by consultation with and
interpretation of the CBA. Therefore, the clains are preenpted
by the RLA, under the precedent cited. Further, we find no error
in the district court’s decision that the Railroad net its burden
in persuading the district court that its drug testing policy and
subsequent actions were justified by the terns of the CBA

Accordingly, we affirmthe decision of the district court.

Concl usi on
Based on the foregoing, we find no reversible error in the
decision of the district court, which dismssed the case agai nst
t he Def endant - Appellee. Therefore, we AFFIRMthe decision of the
district court.

AFFI RVED.



