IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-10878

DELBERT BOYD TEAGUE, JR
Peti ti oner- Appel | ant,
vVer sus
GARY L. JOHNSON, Director,
TEXAS DEPARTMENT OF CRI'M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
(4:96-CV-24-Y)

April 30, 1998
Before JOLLY, BENAVI DES, and PARKER, Circuit Judges.

PER CURI AM *

In this death penalty case, Del bert Boyd Teague appeals the
denial of his petition for wit of habeas corpus pursuant to 28
US C § 2254. Finding no error in the denial, we affirm the
decision of the district court.

I
Teague was found guilty of capital nurder by a Texas jury on

July 23, 1986. Viewed in the |light nost favorable to the verdict,

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



the evidence adduced at trial showed the following (as Ilater
summari zed by the Texas Court of Crim nal Appeals):

[ Teague] and hi s cohort, Robin Partine, robbed [ ni net een-

year old] Donna Irwin and her date, Tomm e Cox, |ate at

night at [Inspiration Point,] a scenic area overl ooking
Lake Worth in Tarrant County[, Texas]. After [Teague]

bound Cox with a rope and | eft himlying face down on the
ground, [ Teague] and Parti ne ki dnapped Irwin and | eft the
scene in a truck driven by [Teague]. As they left the
area, they passed three young nen in a four-wheel drive
vehi cl e going the other way in the direction of where Cox
had been left. [ Teague] turned the truck around and
began to follow the four-wheel drive vehicle. Cox had
managed to set hinself free, and he approached the
four-wheel drive vehicle on foot as it drove toward him

When the four-wheel drive vehicle stopped, Cox told its
occupants about what had happened and asked for help.

[ Teague] suddenly appeared on foot, shot each occupant in
t he four-wheel drive vehicle at |east once in the head,

and took their wallets. Cox escaped uninjured. One of

the occupants of the four-wheel drive vehicle died from
hi s i njuries and anot her suffered permanent brai n damage.

The other occupant, Janmes Bell, recovered from his
wounds . . . . After the shootings, [Teague] and Parti ne
left the scene in their truck with Irwn. Later that

ni ght, they took turns sexually assaulting her. [Teague]

and Partine were eventually arrested in Louisiana after
Irwn had | eft a note, saying she had been ki dnapped, in
a wonen’s restroomat a gas station.

Teaque v. State, 864 S.W2d 505, 508-09 (Tex. Crim App. 1993).

Fol | om ng a separate penal ty-phase hearing, the jury returned

affirmative answers to two special sentencing issues! submtted

Briefly stated:

(1) Do you find from the evidence beyond a reasonabl e
doubt that the conduct of the defendant . . . that
caused the death of the deceased . . . was
commntted deliberately and wth the reasonable
expectation that the death of the deceased or



pursuant to Tex. Code Crim Proc. art. 37.071(b). Based on the
jury’s answers, the trial court inposed a sentence of death.
Teague’ s conviction and sentence were affirmed by the Texas

Court of Crim nal Appeals. Teaque v. State, 864 S.W2d at 505.

Teague deci ded to forego an application for wit of certiorari from
the United States Suprene Court, and instead filed a petition for
state habeas relief. On May 30, 1995, his petition was deni ed by
the Texas Court of Crim nal Appeals in an unpublished order.
11

H's state renedies at |ast exhausted, on January 16, 1996,
Teague filed the instant petition for wit of habeas corpus in the
United States District Court for the Northern District of Texas,
conplaining of nultitudi nous defects in the conduct of his trial
and appeal . On May 20, 1997, Magistrate Judge Bleil issued
proposed findings of fact and concl usions of |[aw, and reconmmended
denying relief.

In making his findings, the magistrate judge purported to
apply the standards of the Antiterrorism and Effective Death

Penalty Act of 1996 (“AEDPA’) retroactively to Teague's petition,

anot her would result?

(2) Do you find fromthe evidence beyond a reasonable
doubt that there is a probability that the
defendant . . . would commt crimnal acts of
vi ol ence that would constitute a continuing threat
to society?



relying on the then-current precedent of Drinkard v. Johnson, 97

F.3d 751 (5th Gr. 1996). In general, the AEDPA provides for a
much nore deferential standard of reviewof state court proceedi ngs
on petition for federal habeas relief than prevailed under prior

law. See Wllians v. Cain, 125 F.3d 269, 276-77 (5th Cr. 1997).

Subsequent to the magistrate judge’ s reconmendation, but
before the district court’s ultimte resolution of Teague’'s

petition, the Suprenme Court decided the case of Lindh v. Murphy,

117 S.C. 2059 (1997). In Lindh, the Suprenme Court overruled
Drinkard as to retroactive application, and held that the standards
of the AEDPA did not apply to habeas petitions, |ike Teague’'s, that
were filed prior tothe statute’s effective date of April 24, 1996.
Li ndh, 117 S.C. at 2067.

Recognizing the problem the district court rejected the
magi strate judge’ s conclusion that the AEDPA applied to Teague's
case. Finding sufficient pre-AEDPA support in the nagistrate
judge’s recomendations, however, District Court Judge Means
concluded that Teague' s petition should nonethel ess be denied
Accordingly, an order denying Teague's petition was entered on

August 8, 1996, from which final decision Teague appeal s.



|V

Teague raises four substantive issues on appeal from the
district court’s denial of habeas relief, all of which are
conpletely neritless under longstanding Fifth Crcuit precedent.

A

As an initial matter, Teague argues that his case should be
remanded for a new hearing because the magi strate judge’s inproper
retroactive application of the AEDPA inperm ssibly tainted all of
his findings of fact and conclusions of aw. As a close reading of
the magi strate judge’s thorough opinion reveals, however, each and
every one of Teague's issues was resolved on both pre- AEDPA and
post - AEDPA grounds. No portion of the nagistrate judge s ruling
was contingent on the AEDPA, and Teague can therefore not succeed
as to any issue on this conplaint alone.

Furt hernore, although the magi strate judge was m sl ed by our
ruling in Drinkard as to the AEDPA's applicability to Teague’'s
petition, the district court judge was not. Any defect that m ght
have crept into the magi strate judge’ s anal ysis was therefore cured
by the district court judge s reassessnent of the issues under the
proper standard. For both of these reasons, the nere fact of the
magi strate judge’s error in assessing the statute’s applicability
cannot serve as a basis for relief on appeal, and we nmay turn to

the nerits of Teague’s substantive issues.



B

Teague first conplains that one of the potential jurors at his
trial was erroneously excluded for cause even though she did not
indicate an inability to perform her functions under the Texas
death penalty schene, just a general objection to the death
penalty. The record reveals, however, that this potential juror
specifically said that her belief would prevent her fromrespondi ng
to a special issue in a way that would result in the inposition of
the death penalty, and that the trial court found her to be
excludable for cause on this basis. Under our | ongstanding
precedent, we nust accept the state trial court’s judgnents as to
potential jurors’ inability to apply state aw so long as they are
fairly supported by the evidence when viewed as a whole. See Brock

v. MCotter, 781 F.2d 1152, 1156 (5th G r. 1986). Because the

juror’s statenent, viewed in the light of her entire testinony, is
mani festly sufficient to justify the trial court’s finding under
this “fair support” standard, Teague nay not obtain relief on this
ground.
C

Teague next argues that voir dire was i nadequate with respect
to three other jurors because the court limted the defense’'s
questioning of their understanding of the difference between the

words “deliberate” and “intentional.” Both parties agree that the



court allowed sone questioning on this issue. Under United States

v. Geer, 968 F.2d 433, 437 (5th Gr. 1992), it is clear that the
only constitutional sufficiency requirenent for voir dire is that
enough questions be asked to ferret out any bias. Furthernore, in

MIton v. Procunier, 744 F.2d 1091, 1095 (5th Gr. 1984), this

court specifically held that there was no right to ask jurors about
their understanding of the definition of “deliberately,” as that
term was of comon usage. In the light of MIlton, Teague’'s
conpl ai nt does not raise even a colorable claimof constitutional
error, and he may not obtain relief on this basis either.
D

Teague next contends that his appell ate counsel was i nadequat e
for failing to raise the just-discussed voir dire problemon direct
appeal, citing supposedly dispositive Texas case |law on the
question of reversible error inthelimtation. Regardless of what
the Texas courts would have done had this issue been raised on

di rect appeal, however, under Ricalday v. Procunier, 736 F.2d 203,

207 (5th Cir. 1984), inadequate perfornmance by appell ate counse

must be tied to a fundanental wunfairness of constitutional
proportions in the trial itself in order to give rise to federal
habeas relief. As the voir dire in this case was constitutionally
adequate in the first place, this requirenent has not been net, and

Teague’ s petition fails on this point as well.



E
Finally, Teague argues that Texas’'s capital sentencing schene

i s unconstitutional under Si mmons v. South Carolina, 114 S.C. 2187

(1994), because it prevented the jury fromlearning that he would
be ineligible for parole for twenty years if given a life sentence.
Teague clains that this i nformati on woul d have been rel evant to the
jury’s analysis of the second special sentencing issue, future

dangerousness. |In addition to the Teaque probl ens, see Teaque V.

Lane, 488 U. S. 288, 296 (1989), that Teague encounters in trying to
apply Sinmmons to his conviction (which becane final, after all
| ong before Si mmons was decided), this court specifically held in

Allridge v. Scott, 41 F.3d 213, 221 (5th G r. 1994), that Sinmons

is only applicable to cases where the jurors are denied i nformation
about conplete ineligibility for parole under an alternate life
sentence, not nere ineligibility for a limted period of tine.
Furthernore, as the Suprene Court recently indicated in Brown v.
Texas, 118 S. Ct. 355 (1997), inform ng the jury about a twenty-year
mnimum on the alternate life sentence would probably be nore
likely to harma defendant’s chances of obtaining a finding of no
future dangerousness than to help them On this claimas well, we

therefore find no basis for relief.



\Y

Del bert Boyd Teague engaged in a vicious crine spree
consisting of mnurder, attenpted nurder, Kkidnaping, rape, and
robbery, and he neither disputes his guilt nor raises neritorious
|l egal argunents in this appeal. In these circunstances, the
federal courts may not interpose thensel ves between Teague and t he
puni shnment that constitutionally has been neted out to him The
judgnent of the district court is therefore

AFFI RMED



