IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10964
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DANYEL BCLEY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:96-CR-129-1-Y)

July 1, 1998
Before JONES, SM TH, and STEWART, C rcuit Judges.

PER CURI AM *

Danyel Boley appeals his conviction and sentence for
distribution of cocaine base. He argues that the district court
abused its discretion in allowing an unduly suggestive in-court
identification and by adm tti ng physical evidence with insufficient
evi dence concer ni ng t he chai n-of -cust ody. Bol ey al so cont ends t hat

hi s sentence shoul d not have been based on the quantity of cocaine

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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base concerned in Count Two of the indictnment and t hat Bol ey shoul d
have been sentenced on t he anbunt of pure cocai ne i nvol ved, not the
m xture that is cocai ne base.

Bol ey wai ved his in-court-identificationissue by failing
to brief the district court's denial of his notion for a |ineup
based in part on Boley's failure to conply with a local rule that

nmoti ons be supported with a brief. See United States v. W1 kes, 20

F.3d 651, 652 (5th Cir. 1994): Fep. R App. P. 28(a)(4); Yohey v.

Collins, 985 F.2d 222, 224-25 (5th Gr. 1993). Even if we
considered that issue as a plenary matter, the in-court
identification was not inpermssibly suggestive. The evi dence

concerning the chain of custody was sufficient for adm ssion.
United States v. Casto, 889 F.2d 562, 568-69 (5th Cr. 1989). The
sentencing judge did not err by including the weight of the
diluents in cocaine base or by including the conduct concerned in
Count Two of the indictnent. United States v. Smal | wood, 920 F. 2d
1231, 1237-38 (5th Gr. 1991); See United States v. Cartwight, 6
F.3d 294, 303-04 (5th Cr. 1993).

AFFI RMED.



