IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-11411
Summary Cal endar

PATRI Cl A D. SHAW
Pl ai ntiff-Appellant,
vVer sus

FANNI NG HARPER & MARTI NSON
MARC FANNI NG JACK E. EW NG

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas
USDC No. 3:95-CV-2862-G

June 15, 1998
Before JOLLY, BENAVI DES, and PARKER, Circuit Judges.

PER CURI AM *

After reviewwng the record and studying the briefs, we
conclude that the plaintiff has failed to adduce any evi dence of
di scrimnation on the basis of race, sex, or pregnancy. Nothing in
the record supports even the slightest inference that white, nale,
or non-pregnant enployees were treated any differently than the
plaintiff. Responding to the plaintiff’'s bare allegations, the

defendants articulated a legitimte nondiscrimnatory reason for

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



di scharging the plaintiff, nanely, that the plaintiff failed to
return to work following the expiration of her |eave of absence
under the Famly Medical Leave Act (“FM.A’) and that the
plaintiff’s position had to be filled with a full tine enpl oyee for
the snmooth running of the defendant’s operations. | ndeed, the
plaintiff was replaced by a black fenale. The sunmmary | udgnent
evi dence produced by the plaintiff--consisting nerely of affidavits
fromher and her doctor--nmakes absolutely no reference to di sparate
treatment of any sort. “It is nore than well-settled that an
enpl oyee’ s subjective belief that [s]he has suffered an adverse
enpl oynent action as a result of discrimnation, wthout nore, is
not enough to survive a summary judgnent notion, in the face of

proof show ng an adequate nondi scrimnatory reason.” Dougl ass V.

United Serv. Auto. Ass’'n, 79 F.3d 1415, 1430 (5th Cr. 1996) (en

banc) (citing cases). Thus, the plaintiff’s «clains of
discrimnation on the basis of race, sex, and pregnancy were
properly dism ssed on sunmary j udgnent.

Summary dism ssal of the plaintiff’s claim of hostile work
envi ronnent was |ikew se proper. Even assumng the plaintiff’s
allegations that an attorney at the firm nmade sexually harassing
remar ks on two occasions would be sufficient to sustain a hostile

work environment claim but cf. DeAngelis v. El Paso Police

Oficers Ass'n, 51 F.3d 591, 593-94 (5th Gr.) (describing the high

evidentiary standard required to prove an objectively hostile work



environnent), cert. denied, 116 S.C. 473 (1995), the plaintiff

failed to include this claimin her EEOC conplaint, which, in any
event, was filed nore than 300 days after any all eged harassnent
occurred. Thus, the plaintiff failed to exhaust her adm nistrative
remedi es and, even if she had, her hostile work environment claim
is tinme barred. As a result, summary judgnent on this claimwas

proper. See Dollis v. Rubin, 77 F.3d 777, 781 (5th G r. 1995)

(exhaustion required); Giffinv. Gty of Dallas, 26 F.3d 610, 612

(5th Gr. 1994) (discrimnation charge nust be nmade wi t hi n 300 days
of alleged incident).

The plaintiff’s newy-sprung FMLA claim even if it were
properly before the district court (which it was not), was also
appropriately dism ssed. An enployee is entitled to return to her
position under the FMLA only if she returns to work within the
maxi mum 12-week | eave peri od. See 29 U S.C § 2612; 29 CF. R
§ 825.214. The plaintiff failed to return within this tinme and,
consequently, had no continuing right to enpl oynent. Thus, the
plaintiff failed to state an FM.A vi ol ati on.

Finally, for the reasons stated inits July 1, 1997 nenorandum
and order, the district court’s denial of the plaintiff’s notionto
anend the conplaint was not an abuse of discretion. And having
properly dismssed all of the plaintiff’s federal clainms, the
district court did not abuse its discretion in dismssing her state

clains. Very little, if any, discovery had been conpl eted, and the



plaintiff has shown no prejudice by having the case sent to state
court.

For the foregoi ng reasons, the judgnent of the district court

AFFI RMED



