IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20477

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus
FLOYD COLEMAN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(H 96- CV-1009)

June 17, 1998
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Federal prisoner Floyd Coleman petitions this court for a
certificate of appealability (COA) fromthe district court’s deni al
of his 28 U.S.C. 8§ 2255 notion. Coleman filed this notion on March
25, 1996, prior to the effective date of the Antiterrorism and
Ef fective Death Penalty Act of 1996 (AEDPA). Accordingly, because
the AEDPA i s i napplicable here, Col eman need obtain neither a COA

see United States v. Carter, 117 F. 3d 262, 264 (5th Cr. 1997), nor

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



a certificate of probable cause (CPC), see United States v. Rocha,

109 F. 3d 225, 228 (5th G r. 1997). Coleman’s notion for a COAis
theref ore DEN ED as unnecessary.

On Cctober 25, 1996, the district court denied Coleman’s 8
2255 noti on. Col eman had 60 days to notice an appeal fromthis
denial. See Fed. R App. P. 4(a). On March 5, 1997, Col enan noved
for an out-of-tinme appeal from this denial, citing excusable
negl ect as grounds for his notion. The district court denied
Col eman an out-of-tinme appeal, for he failed to file his notion for
an out-of-tine appeal within 30 days from the expiration of the
tinme allotted for an appeal, as provided by Fed. R App. P
4(a)(5). In short, Coleman had 90 days from October 25, 1996, to
request an out-of-tinme appeal. Because he is a prisoner, we treat
the date Col eman deposited his notion in the prison nail system--
February 27, 1997 -- as the date he filed a notion for an out-of -

time appeal. See Houston v. Lack, 487 U S. 266 (1988). Even so,

his filing on February 27 was nore than 90 days fromthe date that
the district court initially denied him 8 2255 relief. The
district court did not abuse its discretion in denying Coleman

leave to file an appeal out-of-tine. See Latham v. WlIls Fargo

Bank, N. A , 987 F.2d 1199, 1202 (5th Gr. 1993).

AFFI RVED.



