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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20934
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

HOVERO HI NQJOSA GARCI A; PEDRO
ELI ZONDO GARZA,

Def endant s- Appel | ant s.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H 95-CR-36-2-3
~ March 4, 1999
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *
Honmero Hi nojosa Garcia and Pedro Elizondo Garza appeal from
their sentences on renmand. In their initial direct appeal, we
affirmed Garcia’ s and Garza’s conviction for conspiracy to possess

wth intent to distribute, in excess of five kilograns of cocai ne,

inviolation of 21 U S.C. 88 841(b)(1)(A) and 846. United States

v. Garza, 118 F. 3d 278, 280 (5th Gr. 1997). W reversed their
nmoney | aundering conviction, however, and renmanded the case for

resentencing in accordance with this disposition. 1d. at 285 On

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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remand, the district court determ ned that, because their initial
sentences were based solely on their drug-conspiracy conviction
because it produced the highest offense |evel of the counts of
conviction, see US S G 8§ 3D1.3, the reversal of the noney
| aundering conviction had no effect on their sentences upon
resentencing. The district court therefore again sentenced Garcia
to the 405 nonths’ inprisonnent and Garza to 365 nonths’
i nprisonnment, as it had done during the initial sentencing.

W need not address the various issues Garcia and Garza
attenpt to raise on appeal concerning the validity of their
cocai ne-conspiracy conviction. On an appeal follow ng remand, the
only i ssue for consideration is whether the court bel owreached its
final decree in due pursuance of this court's previous opinion and

mandat e. Burroughs v. FFP Operating Partners, L.P., 70 F.3d 31, 33

(5th Cr. 1995). The district court conplied fully with this
court’s opinion and nmandate and did not err when it resentenced
Garcia and Garza.

The district court, however, conmtted reversible error by
failing to address Garcia and Garza personally at resentencing to
i nqui re whether the defendants desired to speak in mtigation of

puni shment. See United States v. Myers, 150 F. 3d 359, 461-65 (5th

Cr. 1998). The sentencing court’s failure to conply with this
rule requires a renand. Id. at 462-63. The case is therefore
REMANDED to the district court for resentencing in accordance with
t hi s opi nion.

AFFIRM i n part; VACATE and REMAND in part.



