IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20959
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CANUTO GUZMAN GAI TAN,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H-97-CR-35-7
Sept enber 23, 1998

Bef ore DAVI S, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *

Canuto Guzman Gaitan has appealed his guilty-plea sentence
for conspiracy to possess heroin with intent to distribute it, in
violation of 21 U S.C. § 846. Gaitan contends that the district
court erred (1) by concluding that it could not depart downward
fromthe sentencing guideline range, and (2) by sentencing him as

a “career offender.”

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Gaitan’s plea agreenent provides that he has waived his

right to appeal his sentence unless it is the result of an upward

departure. Qur review of the record convinces us that the waiver
was infornmed and voluntary, so it is binding on Gaitan. See

United States v. Portillo, 18 F.3d 290, 292-93 (5th GCr. 1994).

Hi s waiver bars Gaitan from presenting his two appellate clains.
Accordingly, Gaitan’s appeal is DI SM SSED for |ack of arguable
merit. See 5THCR R 42.2.

APPEAL DI SM SSED.



