UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20979

STERLI NG WHI TE,
Plaintiff - Appellant,
VERSUS
THE GOODYEAR TI RE AND RUBBER COMPANY,
Def endant - Appel |l ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 93-CV-4049 & H 94-CVv-3508)

Sept enber 29, 1999
Bef ore GARWOOD, DUHE, and BENAVIDES, Circuit Judges
DUHE, Circuit Judge:?!

Sterling Wiite sued The Goodyear Tire and Rubber Conpany
(“CGoodyear”) for race discrimnation under Title VII and disability
di scrimnation under the Anericans with Disabilities Act (“ADA").
A prior panel of this Court reversed the district court’s grant of
summary judgnent on both clainms. On remand, after taking additional
evidence, the district court granted sunmary judgnent on the
disability cl ai mbecause White failed to prove he was qualified, and

therefore did not establish a prina facie case. The district court

! Pursuant to 5TH QR R 47.5, the Court has deternined that this opinion
shoul d not be published and is not precedent except under the linmted
circunstances set forth in 5THGQR R 47.5.4.



al so granted summary judgnent on the race discrimnation claim
because VWhite had not exhausted his adm nistrative renedies. '
affirmas to that claim and reverse and remand the ADA claim

FACTS AND PROCEEDI NGS

Wi te worked as a bal er hel per at Goodyear’s plant in Houston,
Texas. He worked in an unairconditioned building, surrounded by
extrenely hot rubber, funes, and chemcals. In Qctober 1991, Wite
experienced a sickle cell crisis and took extensive sick |eave.
Goodyear term nated himon August 7, 1992.

Wiite filed with the Equal Enpl oynent Opportunity Conmmi ssion
(EEQC) a charge of enpl oynent di scrim nation under the ADA. The EECC
i ssued White aright to sue letter. Wite asserted in a deposition
that he also filed a race discrimnation conplaint with the EEQCC

White, acting pro se, sued Goodyear in federal court for race
and disability discrimnation. Ei ght nonths |ater, an attorney
represented White for the first tine in federal court. Wite then
sued Goodyear in Texas state court, alleging that Goodyear
termnated himin retaliation for filing a workers’ conpensation
claim Goodyear renoved the retaliation claimto federal court and
t he actions were consol i dat ed.

Goodyear successfully noved for summary judgnent on all cl ai ns.
White appealed to this court which vacated the grant of summary
judgnent on White’'s ADA claim because Wiite did not have notice
that his ADA claimwould be considered for sunmary judgnent. As a
result, he did not conduct essential discovery or place evidence in

the record to support his claim



The first panel also reversed the grant of summary judgnent on
Wiite’'s Title VIl race discrimnationclaim The district court had
determned that Wite failed to exhaust his adm nistrative renedies
whi ch barred himfromsuing. The first panel analyzed the summary
j udgnent record evidence as follows. Goodyear submtted the EEOC s
entire file pertaining to Wiite’'s ADA charge, Charge Nunber 330-93-
1854. (Goodyear stated in its brief in support of summary judgnent
that it requested and received all the EEOCC files pertaining to
White. However, Goodyear’s assertioninits brief was not conpetent
summary j udgnment evidence. The Certification of Docunents fromthe
EECC stated that the file was a true and accurate copy of the file
pertaining to Charge Nunber 330-93-1854. However, the Certification
did not preclude the possibility that another EECC fil e docunenti ng
White's race claimexisted, but with a different charge nunber. 1In
addition, Wite stated in his deposition that he filed a Title VII
race discrimnation conplaint with the EECC after he filed the ADA
conpl ai nt. The first panel held that Goodyear had not net its
burden of establishing through conpetent summary judgnent evi dence
the absence of a dispute as to whether Wite exhausted his
adm ni strative renedi es.

On remand, the district court again granted sumrmary | udgnent
to Goodyear on both the ADA and Title VII race discrimnation
clains. Regarding the ADAclaim the district court held that Wite
failed to establish a prima facie case because he did not prove he

was qualified to work as a baler helper. Regarding the Title VII



claim the district court held that: (1) Wite failed to exhaust his
admnistrative renedies; and (2) he failed to establish disparate
treatnent. \Wite appeals.

STANDARD OF REVI EW

W review a grant of summary judgnent de novo, applying the
sane standards used by the district court, reviewing the facts and

drawi ng inferences in favor of the nonnoving party. See Elliott v.

Lynn, 38 F.3d 188 (5th Cr. 1994). Summary judgnment is proper only
when there is no genuine issue as to any material fact and the
moving party is entitled to judgnent as a matter of |aw. See Fed.

R Cv. P. 56(c); Celotex Corp. v. Catrett, 477 U S. 317 (1986).

ADA CLAIM

The ADA prohibits an enployer fromdiscrimnating against a
qualifiedindividual with a disability on account of his disability.
See 42 U.S.C A 8 12112(a) (West 1997). To establish a prima facie
case of discrimnation under the ADA, Wiite nmust show that: (1) he
has a disability; (2) he is qualified to work as a bal er hel per;
and (3) he suffered an adverse enpl oynent deci sion because of his

disability. See, e.d., Zenor v. El Paso Healthcare System Ltd.

176 F.3d 847, 852 (5th Gir. 1999). A "disability" is: (A a
physi cal or nental inpairnment that substantially [imts one or nore
major life activities; (B) a record of such an inpairnment; or (O
being regarded as having such an inpairnment. See 42 U S . C A 8

12102(2). Wiether Wiite has created a genuine issue of materia



fact concerning each elenent of his prim facie case turns on his
doctors’ rel eases.

To support his claimthat he was qualified to work as a bal er
hel per, Wite submtted four doctors’ releases permtting himto
return to work. Hs June 15 release permtted “VWite . . . to

return to work, with no restrictions.”? The June 22 release

permtted White to “[r]eturnto regular duty, norestrictions.” The
June 24 release noted that Wite “was seen and exanmined . . . and
isreleased toreturnto work.” White also received a release from

a doctor who had exam ned himtwo years earlier and had pronounced
hi m capabl e of working as a bal er hel per despite an abnornally | ow
pl at el et count.

Goodyear counters that Wiite could not performthe essential
functions of a baler helper. |In support, it points out that Wite’s
doctors noted that White nust avoid funmes, chem cals, and excessive
heat . White hinself acknow edged that chem cals and funmes were
unavoi dable in the finishing roomwhere he worked. Goodyear showed
that the doctors’ releases were restricted, later nodified, or
provided by doctors unfamliar with Wite' s sickle cell crisis.
This conflicting evidence creates a genuine issue of material fact

concerning Wite's qualifications.

2 White acknow edges that this doctor later nodified his
release. The nodified release permtted Wiite to return to work
with a plan for nonitoring his platelet count and reconmended t hat
Goodyear “nake reasonabl e accommbdations to provide [Wiite] with an
environnent wthout heat and preferably wthout funes and
chem cal s.”



Wiite asserts he was not disabled, citing to his various
doctors’ releases. However, Wite contends Goodyear regarded his
sickle cell anem a as an inpairnent that substantially limted his
major life activity of work, and thereby regarded hi mas disabl ed.
Transcripts of conversations with Goodyear’s nurse and personne
director indicate that Goodyear would not permit Wiite to return to
work even with a full release from his doctors, because Goodyear
perceived Wite's sickle cell anema to substantially limt his
ability to work and considered that his condition disabled himfrom
working at any job in any part of any chem cal plant. Goodyear
asserts that Wite is not disabled because he can perform a w de
range of jobs other than baler helper. Further, Goodyear asserts
that it does not regard Wiite as di sabled. The evidence creates a
genui ne i ssue of material fact concerning whether Wite is disabled
and whet her Goodyear regards Wiite as disabled. This sane evi dence
creates a genuine issue of material fact concerning why Goodyear
fired White.? Because Wite created a genuine issue of nateri al
fact concerning all of these elenents of his prim facie case, we
reverse and renmand.

TI TLE_VI I

¢ A baler helper’s essential functions include performng the
followi ng tasks in the plant’s unairconditioned, funme and chem cal
filled finishing room (1) renoving 80 pound bales of synthetic
rubber froma conveyor belt; (2) packagi ng the bal es of rubber; (3)
constructing heavy cardboard containers; (4) cleaning heavy netal
boxes; and (5) pushing or pulling boxes containing bal es of rubber.



To sue under Title VII, a plaintiff nust first file a charge
with the EEOC within 180 days of the discrimnatory event and
initiate the suit within 180 days of receiving aright to sue letter
fromthe EEOCC. See U S.C. A § 2000e-5 (e)(1) (West 1997)

The district court originally held that Wiite did not file a
race discrimnation charge with the EEOC and therefore did not
exhaust his admnistrative renedies. The first panel reversed and
remanded. After admtting additional evidence, the district court
again granted summary judgnent to Goodyear because Wiite did not
exhaust his adm nistrative renedies. Under the law of the case
doctrine, this panel will not reexam ne whet her White exhausted his
adm ni strative renedi es unl ess: (1) the evidence subm tted on renmand
for sunmary judgnent purposes is substantially different fromthe
evidence previously reviewed by this court; (2) controlling
authority has changed with regard to exhaustion of renedies; or (3)
the first panel’s decision was clearly erroneous and would work a

mani fest injustice. See United States v. O Keefe, 169 F. 3d 281, 283

(5th Gr. 1999). Both parties focus their argunents only on the
effect of the additional evidence submtted on remand.

By the tinme of remand, the EEOC had in the ordinary course of
busi ness destroyed the file for Charge Nunber 330-93-1854 and ot her
files fromthe sane tine period. However, Goodyear submtted an
EECC affidavit stating that: the EEOC did not issue Wite a right
to sue notice for race discrimnation; the charge data systemthat

logs critical data on all charges showed no race charge filed by



Wi t e agai nst Goodyear; and the EEOC did not investigate any race
di scrim nation charges by Wiite agai nst Goodyear.*

Wi t e aut henti cated and subm tted as evi dence vari ous docunent s
t hat appear to be copies of docunents that the EEOC once had inits
possessi on but that do not appear in Goodyear’s copy of the file for
Charge Nunber 330-93-1854. Wiite's docunents include: (1) a
gquestionnaire dated April 9, 1992, in which Wi te stated that he had
been di scri m nated agai nst on the basis of “Race, ||l ness, That nust
be investigated;” (2) an EEOCC i ntake questionnaire dated April 13,
1992, with the “race” box checked; (3) an EECC affidavit dated July
26, 1992, in which Wite characterized Goodyear’s actions as
di sparate treatnent “between ne nyself being Black and the way
Wiites are treated;” and (4) an EECC | etter dated October 20, 1992
referring to Wiite's affidavit and noting that Wite's conplaint
woul d not be incorporated into a “class investigation.”

The additional evidence submtted on remand establishes that
Wiite did not exhaust his admnistrative renedies. Goodyear
presented an EEOCC affidavit noting that the EEOC s charge data
system which logs critical data on all charges showed no race
discrimnation charge filed by Wlite against Goodyear. Wite's
evi dence al so supports that he did not file a race discrimnation
claim The October 20 EECC |l etter nakes clear that Wite had not

filed a discrimnation charge before the date of the letter. The

* Wi te enphasizes that the affidavit does not describe the
nature or accuracy of the data system



letter specifically refers to the July 26 affidavit and inforns

Wiite that he should bring the affidavit with himif he plans to

file a discrimnation charge. The EEOC intake questionnaire, the

April 9, 1992 questionnaire, and the EECC affidavit all predate the

EECC letter, and therefore did not equate with filing a charge with

the EECC. Since Wite did not satisfy a precondition to suing under
Title VII, we affirmthe grant of summary judgnent to Goodyear based
on Wiite's failure to exhaust his adm nistrative renedies.

AFFI RVED | N PART and REVERSED and REMANDED | N PART.



