UNI TED STATES COURT OF APPEALS
FIFTH CCRCU T

No. 97-30112

(Summary Cal endar)

BOBBY JOE MJUNDAY,

Pl ai ntiff-Appellant,

ver sus

H B. ZACHRY COVPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Louisiana
(95- CVv-2079)

Septenber 5, 1997
Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, G rcuit Judges.

PER CURI AM *

Bobby Joe Munday appeal s the district court’s grant of summary
judgnent in favor of defendant H B. Zachry Conpany (“HBZ”) in his
action under the Louisiana Age Discrimnation in Enploynent Act

(LADEA), La. Rev. Stat. 8§ 23:971 et seq. W affirm

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



I

HBZ, an industrial nmaintenance contracting and building
conpany, hired Bobby Joe Minday in January 1991, when Minday was
fifty-five years old. Minday initially worked as safety nanager
for HBZ in Borger, Texas. |n February 1994, HBZ transferred Miunday
to DeRi dder, Louisiana, where he served as safety nmanager at the
Boi se Cascade pl ant.

According to the summary j udgnent record, HBZ becane concer ned
about the accident rate at the DeR dder plant and concerned about
Munday’s job performance, specifically wth regard to the
mai nt enance of required safety docunentation. In his affidavit,
Munday’ s supervi sor averred that he transferred Miunday to | ndi ana
to teach training classes so that the safety records under Minday’ s
supervi sion coul d be i nvesti gated and anal yzed. HBZ nai ntai ns that
as a result of this investigation and the supervisor’s eval uation
of Miunday’s job performance, Minday was fired in August 1995.
Munday was fifty-nine years old at the tinme of his term nation
HBZ replaced Minday wth Darren Melancon, the individua
responsi bl e for the i nvestigati on and eval uati on of Munday’'s safety
records. Mel ancon was under the age of forty when he assuned
Munday’ s position.

Munday filed suit against HBZ in state court, alleging that
HBZ term nated him because of his age, in violation of the LADEA
HBZ, a Texas corporation with its principal place of business in
Texas, renoved the case to federal court on the basis of diversity
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of citizenship. 28 U S.C. § 1332(a) & 1441(a). HBZ filed a notion
for summary judgnment on the ground that Miunday could not nake a
prima faci e show ng of age discrimnation, or, in the alternative,
that Munday could not satisfy his ultinmate burden to show that
HBZ' s proffered nondi scrimnatory reasons for Munday’s term nati on
wer e pretextual.

The district court ruled that Muinday had established a prinma
facie case; however, the court granted HBZ' s notion for summary
j udgnent on the second ground, finding that Munday had failed to
submt any sunmary judgnent evidence to establish that HBZ s
proffered reasons for his termnation were a pretext for age

discrimnation. Minday filed this tinely appeal.

I

Munday argues on appeal that the district court erred in
granting HBZ's notion for summary judgnent because there are
genuine issues of material fact wth respect to HBZ s true
nmotivation in termnating him W review the district court’s
grant of summary judgnent de novo. EECC v. Texas Instrunents,
Inc., 100 F.3d 1173, 1179 (5th Cr. 1996). Summary judgnent is
appropriate only “if +the pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any

material fact and that the noving party is entitled to judgnment as
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a matter of law” Fed. R CGv. P. 56(c). W viewthe evidence in
the | ight nost favorable to the nonnovant. Nichols v. Loral Vought
Sys. Corp., 81 F.3d 38, 40 (5th Cr. 1996).
A

The LADEA provides in pertinent part:

A It is unlawful for an enpl oyer to:

(1) Fail or refuse to hire, or to discharge, any

i ndi vi dual or otherwise discrimnate against any

individual with respect to his conpensation, terns,

conditions, or privileges of enploynent because of such

i ndi vi dual ' s age.
La. Rev. Stat. 8§ 23:972(A) (1). The LADEA is nodeled after and is
identical to the federal Age Discrimnation in Enploynent Act
(“ADEA”), 29 U S.C. 88 621-634. Taylor v. Oakbourne Country C ub
663 So.2d 379, 383 (La. Ct. App. 1995); Harris v. Hone Sav. & Loan
Ass’ n, 663 So.2d 92, 95 (La. . App. 1995), wit denied, 664 So.2d
405 (La. 1995). There is little case law in Louisiana offering
gui dance to the substantive provisions of the LADEA; therefore, we
look to case law interpreting the federal ADEA for guidance.
Taylor, 663 So.2d at 383; Lloyd v. Georgia Qulf Corp., 961 F.2d
1190, 1193 (5th Gr. 1992).

A plaintiff who offers sufficient direct evidence of
i ntenti onal discrimnation should prevail in defeating a
defendant’s notion for sunmary judgnent. N chols, 81 F.3d at 40.
However, direct evidence of discrimnation is rare. The Suprene
Court has devised a procedure allocating the burden of production

and establishing an orderly presentation of proof in Title VII
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di scrim nation cases. See generally Texas Dep’'t of Community
Affairs v. Burdine, 450 U. S. 248, 252-56, 101 S. Ct. 1089, 1093-95,
67 L. Ed. 2d 207 (1981); MDonnell Douglas Corp. v. Geen, 411 U S.
792, 802-05, 93 S. C. 1817, 1824-26, 36 L. Ed. 2d 668 (1973). W
have consistently applied the McDonnel |l Dougl as-Burdi ne framework
in the ADEA context. See N chols, 81 F.3d at 40, Rhodes V.
Qui berson Gl Tools, 75 F.3d 989, 992 (5th Cr. 1996)(en banc);
Bodenheinmer v. PPG Indus., Inc., 5 F.3d 955, 957 (5th Cr. 1993).

The plaintiff nust first establish a prinma facie case of age
discrimnation. Brown v. CSC Logic, Inc., 82 F.3d 651, 654 (5th
Cr. 1996). |If he succeeds in establishing a prima facie case, a
presunption of discrimnation arises, and the enpl oyer nust rebut
this presunption by articulating a legitimte, nondiscrimnatory
reason for the adverse enploynent action. | d. | f the enployer
provides alegitimte, nondi scrimnatory reason, the presunption of
di scrim nation di sappears. Rhodes, 75 F.3d at 992. The burden
then shifts back to the plaintiff, who nust present probative
evidence that the enployer’s proffered reason is a pretext for an
illegally discrimnatory notive. Brown, 82 F.3d at 654. “The
plaintiff can denonstrate that the reason was pretextual in two
ways, ‘either (1) directly by persuading the court that a
discrimnatory reason nore |likely notivated the enployer, or (2)
indirectly by show ng that the enployer’s proffered explanation is

unworthy of credence.’”” Hall v. Gllman, 81 F.3d 35, 37 (5th Cr
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1996) (quoting Thornbrough v. Col unbus and Geenville R Co., 760
F.2d 633, 639 (5th Cir. 1985)).

Munday presents no direct evidence of discrimnation. I n
fact, Munday admts in his deposition testinony that no one at HBZ
said anything to him that |led him to believe that he was
di scrim nated against because of his age. Absent any direct
evidence, Munday nust rely on the traditional burden-shifting
analysis to defeat HBZ's notion for summary judgnent.

To establish a prima faci e case of age discrimnation, Minday
must denonstrate that he was di scharged, that he was qualified for
the position, that he was within the protected class at the tine of
the discharge))that is, that he was age forty or over))and nust
present evidence sufficient to create an inference that the
enpl oynent decision was based on an illegal discrimnatory
criterion. O Connor v. Consolidated Coin Caterers Corp., _ US.
_,116 S. C. 1307, 134 L. Ed. 2d 433 (1996). Mnday need only
make a very mnimal showing to establish a prima facie case.
Nichols, 81 F.3d at 41. A plaintiff may create an inference of
illegally discrimnatory notive by showi ng that he was repl aced by
soneone significantly younger. O Connor, __ US at __ , 116 S.
. at 1310.

HBZ does not dispute that Munday was di scharged, that Minday
was over age forty and thus a nenber of the protected class under

the LADEA, or that he was replaced by soneone significantly
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younger. HBZ does contend, however, that Miunday was not qualified
for his position. Miunday counters that he was qualified for the
job, and there is sone evidence to that effect in his deposition.
W agree with the district court that, given the slight burden
necessary, Minday has established a prinma facie case.

Therefore, the burden shifts to HBZ to articulate a
legitimate, nondiscrimnatory reason for the discharge. Minday’s
supervisor states in his affidavit that Miunday was discharged
because of his unsatisfactory job performance. Specifically, the
supervisor lists three areas of concern that contributed to the
decision to term nate Munday:

(1) Poor job performance, including Munday’s failure to

devote an adequate anount of tine to activities in the

field; failure to maintain proper safety docunentation

and to docunent training of personnel assigned to the

site; and lack of initiative, anbition and enthusiasmin

the performance of his duties.

2) Poor | eadership skills, including Minday' s |ack of

skill in making presentations, an insecure and nonot one

orientation and training style; failure to guide, train,

or nentor safety personnel working wwth himin the safety

departnent; and failure to support the safety principl es,

policies and procedures that he was responsible for
ensuri ng.

3) Lack of character required for the position,

resulting in Munday bei ng vi ewed by supervi sors as weak,

and vi ewed by enpl oyees as ineffective.

In support of its contentions, HBZ submtted affidavits from
Munday’ s supervisor, copies of Minday' s June 1995 perfornmance
evaluation, and copies of the investigative report prepared by

Mel ancon. We agree with the district court that HBZ has net its
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burden of articulating legitimte, nondiscrimnatory reasons for
Munday’ s di scharge. Therefore, the presunption of discrimnation
raised by Munday’'s prima facie case disappears, and Minday nust
of fer probative evidence to establish a genuine issue of fact as to
whet her HBZ's articulated reasons are nere pretexts for illegal
discrimnation. N chols, 81 F.3d at 41.

Munday subm tted no evidence in opposition to HBZ's summary
judgnment notion. In his response filed with the district court,
Munday sinply stated that there is a genuine i ssue of material fact
W th respect to pretext wi thout specifying what facts in the record
supported that assertion. Minday argues that there is a genuine
issue of material fact as to discrimnatory aninus whenever the
plaintiff has established a prima facie case and the def endant has
of fered nondiscrimnatory reasons for the discharge. Munday,
however, is mstaken; if such were the case, the |ast step of the
burden-shifting anal ysis of McDonnel | Dougl as and Burdi ne woul d be
| argely superfluous. Because Miuinday failed to point to any facts
tending to show that HBZ s reasons are pretextual, Minday did not
meet his burden to designate “specific facts showing that there is
a genuine issue for trial.” Fed. R Cv. P. 56(e); see also
Forsyth v. Barr, 19 F.3d 1527, 1537 (5th Gr.) (“‘Rule 56 does not
i npose upon the district court a duty to sift through the record in
search of evidence to support a party’ s opposition to sumary

judgnent.’. . . Nor is it our duty to do so on appeal.”) (citation
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omtted), cert. denied, 513 U.S. 871, 115 S. C. 195, 130 L. Ed. 2d
127 (1994).1

Munday attenpts to raise for the first tinme on appeal that the
district court should have ignored the investigative report
prepared by Mel ancon, the individual who eventually replaced him
because Melancon had an inherent conflict of interest as a
contender for his position. We decline to consider an argunent
raised for the first tinme on appeal. “Although on summary judgnent
the record is reviewed de novo, this court . . . will not consider
evi dence or argunents that were not presented to the district court
for its consideration in ruling on the notion.” Skotak v. Tenneco
Resins, Inc., 953 F.2d 909, 915 (5th Cr.), cert. denied, 506 U S.
832, 113 S. C. 98, 121 L. Ed. 2d 59 (1992).

For the foregoing reasons, we AFFIRM the district court’s

grant of summary judgnent in favor of HBZ

. Munday testified in his deposition, which was attached to
HBZ's notion for summary judgnent, that HBZ had a policy of
encour agi ng poor record keeping and that he had destroyed records
to avoi d recordi ng dangerous incidents at the job sites pursuant to
this policy. Munday did not point to this testinmony in his
opposition to the summary judgnent notion before the district
court. In addition, even if his testinony raises a material issue
of fact with respect to whether poor record keeping was a reason
for his discharge, there is no evidence in the record tending to
rebut any of the other nondiscrimnatory reasons offered by HBZ
An ADEA plaintiff “nmust offer evidence to rebut each of the
enployer’s articulated legitimte, nondiscrimnatory reasons.”
Texas I nstrunents, Inc., 100 F.3d at 1180 (enphasis added). At any
rate, Munday’ s cl ai mthat HBZ condoned poor record-keepi ng does not
tend to show pretext for unlawful discrimnation.
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