IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30403
(Summary Cal endar)

ADVANCED MATERI ALS, | NC.

Pl ai ntiff-Appellant,

ver sus

UNI TED STATES OF AMERI CA
WLLIAMH REED;, E. A BURGESS
GARY BAZZELL; PHI LLI P RODGERS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(USDC No. 96-CV-771-1)
January 14, 1998

Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM *

Advanced Materials, Inc. (“AM”) appeals the dism ssal of its
clains for lack of subject-matter jurisdiction. The i ndividua
def endants were enpl oyee auditors for the Defense Contract Audit
Agency (“DCAA’), which perfornmed the auditing and accounting

functions regardi ng a research and devel opnent contract between AM

and the Departnent of Defense. Based on DCAA' s analysis, the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Departnent of Defense disallowed the reinbursenent of contract
costs to AM.

AM all eges that the individual defendants were negligent in
audi ting and anal yzing AM’ s contract and conm tted vari ous acts as
of libel or slander disparaging AM. AM has filed these clains
under the Federal Tort Caims Act (“FTCA"), 28 U S.C 88 1346(h),

2671-80. The FTCA acts as a wai ver of the United States’ sovereign

immunity from suit. However, the FTCA explicitly excludes any
clains “arising out of . . . libel, slander, . . . or interference
with contract rights. . . .” 28 U S.C. § 2680(h). Al though AM

has framed its clains in ternms of negligence, the clains regarding
contract analysis and auditing are clearly based in contract and
cannot be considered tort clains for purposes of the FTCA See

Davis v. United States, 961 F.2d 53, 56 (5th Cr. 1991). As none

of AM’s clains fall wthin the FTCA's waiver of sovereign
immunity, the district court | acked subject-matter jurisdictionto

consider them and properly dism ssed the suit. See Truman V.

United States, 26 F.3d 592, 594 (5th Gr. 1994).

AFF| RMED.



